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PREFACE

Learned Hand one of Amernicas eminent junsts spoke of Jaw at
one ime of liberty on another occasion He believed that the best
faw was a product of reason he sad the spmt of hiberty 1s the
spint which 1s not too sure that it 1s nght  These two concepts
law and liberty provide the theme for the present work Under
standing Our C To und d our C ac
cording to Jethro Lieberman 1s to recogmize that the Amencan
experience has been a constant attempt to equate indwidual free
dom with a society of law What the Constitution means today 1s
found n 1ts words these words which are designed to nsure
Iiberty, but not license to provide a social order without despo
tism Todays Constitution 1s largely the opmion of the Supreme
Court the final arbiter a group of men without power to enforce

any decisions a group whose power 15 only to pronounce 2 judg
mept

Thus the emphasts of this volume 1s the work of the Supreme
Court as 1t defines codifies and extends the meaning of the Con
stitution to solve the problems created by an ever expanding and
ncreasingly complex society of free men If the student 1s to begin
to understand the present interpretations of those words written as
early as 1787 his best chance 1s through the study of cases which
have led the Court to rule That Mr Lieberman believes this 1s
clearly evident by Ius careful and discr choice 1n sel
cases that reflect this most important role of the Supreme Court

A word of caution to the prospective student 1s necessary This
text 15 not designed as a history of the Supreme Court or the evolu
tion of our present laws Although 1t contains much that 1s his
torical its approach 1s from the functional pomt of view 1its onen
tation 1s for the present How the federal system operates today
and how the Constitution 15 interpreted today are the questions to
which Mr Lieb dd. himself 1f the of neces
sary and proper was defined i 1819 as it was then you find a
discussion of McCullock v Maryland 1f to regulate commerce

among the several states 1s contested m 1964 because Con
gress used this delegated power to msure constitutional nights to

Negraes you find 2a snelysis of Heort of Atlanta Motel Inc v
Unuted States

The organization of this volume 15 provided by the Constitution



itself A clause by clause analysis from the first word of Article I
to the last word of the recently adopted Twenty fifth Amendment
1s mncluded The first chapter sets up the Eighteenth Century
Europ fi of enlightened as well as the
Amenican scene before the Philadelphia Convention 1t sets forth
the five basic principles on which the Constitution 13 designed and
mtroduces the role of the Supreme Court as the instrument for
change

Seldom 1n the history of the Umited States has the citizen been
as acutely aware as he 15 today of the Supreme Courts decistons
rulings that have directly affected tis daily hving patterns rulings
that have become press headl p that have provoked
editorial debate These decisions have been significant because they
deal with the constitutionality of contested laws that were enacted
to prevent old practices or to promote new ones in the daily hfe
of our society If the Supreme Court decides that a law 1s constt
tutional the average citizen even though he does not understand
the law or the opmion accepts the execution of the law He does
so largely as an act of faith which 1s conditioned by a strong tradi
tion that long ago established the Supreme Court as the people s
guardian of the Consutution

Consequently the best way for the able mntiate to studv the
Constitution 1s to analyze the rulings and opmons of the Supreme
Court Heremn lies the significance of this text Although the entire
document 1s at hand emphasis 1s placed on the meaningful mter
pretations that have reaffirmed the way of hfe so many came to
find n Amenca  The Rights of the People Part I analyzes
sharply significant rulings which determine current lawful prac
tices What do the following phrases mean Jegal equality free
speech proportional representation religious freedom and fair
trsals? These are todays questions The Supreme Courts an
swers are found 1 Chapters Six Seven Eight Nmne and Eleven
For each significant case that has shaped todays answers Mr
Lieberman presents the facts of the case the ponts of law on
which 1t was argued the Courts ruling and the reasoning of the
judges that produced the ruling Clearly and concisely the logie
and the pragmatic meanng of the law are set forth

Nor does the author overlook the federal system as to its design
and functions Certamly most of the structure and power prob-
Jems arose (n the early years of Amenica but to know and under
stand the operations of the government n Washmgton D C
today 1s to app the defi of nal concepts as




determned largely by Nineteenth Century judicial interpretations
However there have been sigmificant Twentieth Century changes
part of which came through the amending process the rest
through judicsal teview “The Powers and Structure of Govern
ment Part I coupled with Chapters Ten Twelve and Thirteen
explam the org: and of the sef t hes of
government fi clanses are emph d obsolete or evi
dent ones are only noted For example this section will make the
critical student aware that the commerce power has more relevance
to Amenca taday than does the ternitonal power

Of utmost importance to the student s comprehension of struc
ture and function m our federal government today 1s the role of
the independ Mr Lieh s msight nto the
significance of judicial review 1s witnessed when he says  From
Marshalls decision in McCulloch the necessary and proper
clause has become one of the most important in the Constitution
From 1t 1n fact has evolved a fourth branch of government no
where d m the C atself  There follows a
clear analysis of how the federal government has been able to
meet new probl by ding s responsibil through ex
panding the Executive department The discussion emphasizes that
Congress uses 1ts delegated authonty to establish commussions
with the expertise necessary to adminsster laws too complex and
pecralized for ordinary Certanly the discussion of the
National Labor Relations Board with its executive legistative and
judicial functions will give the discerning student a clear example
of the extended dimensions of our federal government

The final chapter lends perspective to the entire volume Under
standing the Constitution today 1s to realize the evitabihity of
change therefore the cntical student should sense that new
problems will evoke new solutions under our Constitution the
meanimg of which will continue to hive through judicial review

The primary value of this work s found 1n s sound scholar
ship However its organization and mclusive coverage only serve
to increase its value These aspects of the volume lead to multiple
uses It can be a valeable reference for courses in American his
tory contemporary problems and American government Of
course its basic design 1s to serve as a text for a purposeful dis
crete unit 1n any curriculum which 1s structured for the able inter
ested student of the Constiution of the United States Not to be
overlooked 15 the  Table of Cases a valuable reference aid as a
supplement to the text and as a gwde to the offictal sources




In wnting Und ding Our Ce Mr 1 has
provided a lhoughtful study which will challenge the serious stu
dent to d better the of individual hberty and
sacial responsnblhly as they exist today in Amenca

Wayne A Frederuh
Phullips Academy
Andover Massachusetts
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CHAPTER 1

The Inevitability
of Change

That well known Vice President of the Umted States George M
Dallas (after whom Dallas Texas was named in 1846) once
defended our highest law with these words  The Constitution
1ts words 1s plamn and mtelgible and 1t 15 meant for the homebred
unsophisticated understandings of our fellow citizens

Yet a full half-century of squabbling by some of the most
sophisticated men 1i» America over what the words of the Constt
tution meant preceded his defense Nor has that squabbling
stopped today Nearly evesy day the newspapers brog us reporcts
that thinks g that ‘body else did 1s uncon
sttutional and that that somebody else 1s equally convinced that
what he drd was entirely within the meaning of the Constitution

The truth 1s that often the Constrtution 1s very difficult to under
1and and apply Consider the 7h Amendment to the Constitution
a N 1ot

o
ward p

gly

In suits at common Jaw where the value of the controversy shall ex
ceed twenty dollars the right of trial by jury shall be preserved

-



4 UNDERSTANDING OUR CONSTITUTION

Suppose your neighbor plays with dynamite that he has suc
ceeded in blowing up the house on the other side of you and that
your house 1s next on his agenda Suppose further that your house
18 worth more than $20 Afraid that your house will be destroyed
you go to court asking that your neighbor be ordered to get nid
of his expl Your hb: ponds by asking for a Jury tral
1 order to determine whether his hobby 1s really dangerous How
should the judge rule?

Suspense 1s unnecessary The answer s that neither in the state
courts nor 1n the federal courts would a jury be allowed the judge
alone would decide the case A lawsuit which seeks to stop some
one from domng something 1s NOT a suit at common law

Does this sound unintelligible? Here 1s a case 1in which the Con
stitution 15 easy to apply but difficult to understand The explana
tion hies n a tradition which began 1n Fngland some five centunes
ago a tradition which 1s still vitally important today and which
we will explore in Chapter 4 (see pp 834 162 3)

The plan fact 1s that the Constitation of the United States 18
1 parts completely meaningless on its face In order to understand
the Constitution we must look to Amenican history for our history
and the Constitution have shaped each other

In 1687 around the time of the Massachusetts witchcraft tnals
and exactly one century before the Constitution was wrntten Sit
Tsaac Newton published a book outhning a theory of the physics
of the heavens a theory which with medifications by Emstein 18
still studied m physics courses today That theory swept across the
intellectual world 1t was the last blow to the medieval view of the
umverse No longer was the earth regarded as motionless 1n space
Iike the center of a lazy Susan the heavens were alive—not with
witches—but with orderly movement The Newtonan view held
that the planets behaved according to precise mathematical laws
Newton s equations were the logic of the universe

Newton s theories had effects far beyond the world of physics
During the next century they wound their way ito theology pohtt
cal philosophy and social thought The political and socsal think

ing which emerged—that reason and logic could solve mans
problems that mar and socealy wede pechoctble  that hwmal
progress was ble—had a profound effect on the educated
leaders of the colomes at the time of the Revolution—James
Mad Thomas Jeff B Franklin John Adams
Alexander Hamilton and others

For a century and 2 half the Amernican colonies had been gov
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erned by countries across the ocean Yet unless the colomsts could
control therr own lives and direct their own fortunes progress—in
therr v——was snposstble So a agamst a distant
despot was fought and won
But the attempt at self government following the Revolution was
nearly disastrous The Constitution was a reaction to the unpopu
lar government which flounished m many of the states after the
war Some state legislatures openly passed laws m violation of
provisions contamed in therr state constitutions declanng jury
trials vald taking property sentencmg men to death without a
trial d ying papers g Judg of courts and
behaving often as arrogantly as the king who had been overthrown
The Constitutton was also a response to the mnability of the
states to get along among themselves Because the people had
successfully overthrown the heavy handed rule of King and Parlia
ment they were wary of establishing a central government which
could control them from a national capital So from 1781 when
the war ended until 1789 when the Constitution went into effect
the states governed themselves m a loose federation under the
Articles of Confederation These articles gave very few powers to
the national Congress and no significant ones it could not raise
revenues 1t could not regulate commerce between the states laws
could not be passed without the unammous vote of all thirteen
states and worse yet even when laws were passed the national
Congress had no power to enforce them The people of each state
meanwhile were jealous of the commerce and progress of com
patniats 1n the other states and fierce competition threatened to

rum the economues of the smaller states and destroy what unton
there was

By 1787 the situation had become mtolerable to many The
Buntish had begun to smile agan sure that the Amencan effort at
self government was a pitiful exercise n futthty The overniding
national concern had been how to pay off the war debt amonat
g to 342 000 000 The Congress could not compel the states
to pay and some were unwilling In 1786 Dansel Shays led a
rebellion m Massachusetts He and his fellow farmers had been
hard It by the debt and they refused to pay defymng the author
1y of courts attacking an arsenal calling for paper mavey ta
help them out For months a virtual state of wa. existed in the
state By then it was clear to most of the national leaders m all
states (except Rhode Isfand which took no part m drafting the
Constitution) that something had to be done On February 21
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1787 the Confed: Congress app d a proposal to call :
convention to reform the Articles of Confederation

Even before the Convention began in Philadelphia on Ma;
25 1787 many of the fifty five men who were fo attend realizec
that an entirely new Constitution would have to be wrtten Dur
ing the four months m which the Convention met the Articles of
Confederation were abandoned and the new Constitution slowly
and pamnfully drafted

The fund 1

c problem which the C had to solve
was how could the power 1o control the achions of people el
be controlled? The power of the states was so disruptive that the
stability of the union was threatened Very well the states must
be controlled by a national government But how? And who would
control 1t?

These were the questions the Constitution was designed to
answer Like Newton the Convention delegates used some notions
of fundamental forces to construct and descnibe an orderly work
g system They had five basic pninciples

1 Federalism Swmce the states had too much power they ¢re
ated a national federal government to moderate and control
there activities Two basic governments over every squate mch of
land 1nstead of one Give certan powers to each and deny cet
tamn powers to each Make each dependent 1n part on the other
so that each can check the power of the other

2 Separation of Powers Smce an all purpose federal govern
ment run by one group of men would be able to crush anyont
who opposed 1t the delegates created three organs with different
powers Let a Congress pass laws let a President see that they
are carried out and let a Supreme Court resolve disputes when
they anse

3 Checks and Balances Since any one of these branches might
try to destroy the others the Convention pave each of them
power to check the others actions Let the President have power
to veto the laws of Congress But let the Senate have power to
disapprove the President s treaties and to keep out of office people
the President chooses Let the President have power to appomt the
judges but let the judges have power to decide in certamn cases
when the President and his assistants are acting unlawfolly Del
egate certain powers to Congress and let the judges decide when
Congress goes beyond its delegated authorty

4 Rule by Majonty Since a government responsible to no
one 1s usually responsive to no one the people arc empowered
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to elect their representatives by a majority vote Let the members
of Congress pass laws only when a majority agree and Jet a
similar majonty prevail m the cases decided by judges Hold
elections frequently so that the people can say whether or not
they ke what their officials are domg If the members of Con
gress and the President know they can be voted out of office
perhaps they will govern for the people and not sunply dominate
them

5 Unalenable Rights Since majonty rule can be oppressive
of a minority 15 dishked those who drafted the Constitution made
sure that a minonty cannot be dealt with unjustly simply because
2 majority wishes to do so Let the Constitution be the highes
law and let 1t declare that certamn unahienable nights are g d
to all no matter what color no matter what religion no matter
what languape they speak Let judges hold office for a lifetime
5o that they need not fear the wrath of the majonty when they
rule that the nght to life Iiberty and the pursuit of happiness
cannot arbitranily be taken from anyone

These were the principles the delegates to the Philadelpha
Convention considered 1n order to solve the problems of exercise
and control of power The Constitution was supposed {o contain
the solution to these problems

N% great sigh of relief or applause greeted the delepates when
e d d C

th ) p always brings dissatis
faction—the Constitution was not perfect The Federalist Papers
wniten by Madison Hamilton and Jay brillantly argued the case
for the Constitution Others found strong reasons agamnst it But
the fear of too lttle power to stop the collapse of the country
yutweighed the fear that the new government would have too
nuch And the knowledge that Washington and Franklm favored
he new Constitution did more than a lttle to help since they
above all others were umversally esteemed and admured
T confess that there are several parts of this Constitution which
1 do not at present approve Franklin sard m a speech delv
eted 1o the Convention by hus fellow delegate from Pennsylvania
James Wilson Not strong enough to speak to the assembly at
the age of eighty one Franklin pomted the way to approval when
hesud But1am not sure 1 shall never approve them For hav
g lived long 1 have expenenced many mstances of bemng obhiged
by better inf or fuller d to change op
which T once thought night but found to be otherwise
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Thus I consent Sir to this Constitution because I expect no better
and because I am not sure that 1t 15 not the best

It was this kind of thinking—that the proposed C:
was 1f not perfect at least a good compromise and one which
should be given a chance to prove itself—that led to 1ts ratifi
cation By the summer of 1788 all but North Carolina and Rhode
Island had agreed to the C and the C
Congress proclaimed it 1n effect the following March

Thus 1t was the failure of the Articles of Confederation to mect
the responsibilittes of the United States that made the Conshiu
tion necessary Power clustered 1n thirteen state centers was tear
mng the Union apart But it was the willingness of the former
colonists to experiment to seek the new their sense of compromise
and optimism and their belief that problems could be solved by
human reason that made the Constitution posstble

For a fundamental charactenistic of the Amenican people was
their willingness to try change Their very presence mn the New
World sigmified that fact—else why would they be here? Indeed
America was to be a severe draim on all parts of the world taking
from abroad so many who were daring open minded and ready
to experiment

In the Constitution the Foundmg Fathers attempted to cf¢
ate a form of government which would be stable yet allow for
change This was the basic tension m Amenca and stll 15 @
yearming for democratic stability and peace but a dedication 10
constant ceaseless change

The Constitutton was to be the chief wrtten mstrument ¥
control and channel the change How could it provide stability’
1f the Constitution had been a long tightly wnitten code spellied
out 1 detail every mmute aspect of how power should be €%
ercised and controlled 1t could not have survived To be PC""‘:

nent to lay down a guidelme and p hy for free g
the Constitution had to be written i broad language The d¢!
cgates to the Co Col tion were d m a basi

framework to endure for all ttme This meant that 18th centufy
P and bulary had to be broad enoush and
strong enough to reach out and talk to the future It meant that
thoush the centuries would bring changes so startling the Framers
would not recogmze the America that is today the Constitution
could nesertheless contan that change within ats fundamental
principles
So the Constitution which emerged from the Phiadelphta Con
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vention was short broadly phrased and in parts due to political

p terribly amb The orgmal Constitution—now
a fading yellow document on public display i the National Ar
chives m Washington D C—is only 4 000 words long more or
less (The twenty five Amendments have added approximately
2,500 more words )

Had 1t been the product of pure logic the Constitution would
have failed But hke Newtons laws 1t was founded on a mature
observation of the facts Although it 15 1In many ways an extraor
dinary document the Constitution was not suddenly nvented by
those fifty five men It came from the expenence of the states n
the decades before Many of its clauses are to be found word
for word 1 the constitutions of the states n the 1780s The ex
penence of the states grew in turn from the long centunes of
English legal tradition which had preceded Some of the Consti
tutional phrases were taken verbatim from the Articles of Con

federation The Constitution came from the past and looked to
the future

In lookmng to the future # 15 nmot necessary to resolve with
clarity what Jater years and generations can decide case by case
as disputes arise Thus the meaming of many of the words mn the
Constitution was not fixed nor could it be This qualty of the
Constitntion s words—that they can change meanmg as cinum
stances change—makes them unlike most other words They are
alive This quality makes the Constitution 2 document apart from
nonlegal documents 1t 15 a storehouse of Ining words This life
cannot be entrusted to the hands of the private dichonary makers
It 1s not for the publisher to say what due process of law means
(a phrase which appears twice i the Constitution) or what 1s
included within the meaning of equal protection of the Jaws*

Judges not publishers define the meaning ot the words The
defimtional process if complex 1s not mysterious the Constitu
tion 15 defined through lawsuits And the ultimate mterpreters are
the nine Justices of the Supreme Court  We are not final because
we are infallible but we are mfallible only because we are final
wrote Mr Justice Jackson Subsequent rulings of the Supreme

Court and Amend to the C. show that not even
the Supreme Court 1s final Nothing 1s final when men want change
“The most on the Sup

Court s power

to pass on the ¢ hity of law hether of Congress or
of state legislatures—is that it can make legal pronouncements
only when deciding a lawswit and even then only when the nter
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pretation 1s necessary to the correct decision in the specific case

Should Congress pass a law abolishing the nght to jury tnals
m federal ciminal cases for istance the Supreme Court would
be powcrless to strike down the obviously unconstitutional law
(sce 6th Amendment p 151) The Court must wait until some
one during the course of a regular tnial 1n a lower court was
refused a jury on the grounds that Congress had abolished it If
the loser protested the tnial judges rulng he could appeal the
case to a higher court urgmg reversal of the judgment on the
grounds that his night to jury tnal had been unconstitutionally
taken away From the decision n that court an appeal could be
made to the Supreme Court——the government arguing that the
Cong | law abolishing junes was 1 the prt
vate citizen arguing that it was not Then and only then n the
course of deciding the case 1n favor of the private citizen could
the Court declare the law 1 because it conflicted
with the 6th Amendment Nor would this be the end of the case
the Supreme Court would remand or return the case to the
trial court and order it to start all over this ime with a jury Thus
1t 1s only within the context of a specific dispute that the Court
mterprets the Constitution This power of judicial review as
it 1s called 15 one of the many ways in wuch one branch of the
federal government can check the unlawful actions taken by
another

The Supreme Court too 1s limuted n power for there s no
way by which the Court can make sure 1ts judgments are carned
out In 1832 John Marshall the great Chief Justice set forth
the Court s ruling that the treaty ceding land within Georgra to
the Cherokee Tndians was federal law and that the state of Georgia
had no nght to exercise authority over such lands %% But Presi
dent Andrew Jackson was not willing to carry out the Courts
decision i this and related cases  John Marshall has made his
decision  he reportedly sud  now let him enforce it Marshall
had no means at his disposal nor could anyone help the Indians
without the baching of the President In the end the United States
Army forced the Cherokee out of Georgra

* Foomoie wromoers dhtoughont the teat tefer 1o tases m the alpha
betical Table of Cases p 218f Whenever the name of a case 15 omitted
1n the text the reader will be referred to a more complete description of
the case mn the Table Cases ramed in the text are not footnoted the reader

will find the case i its alrhabetreal place in the Table For more detarled
explanation of the Table see p 217
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That episode proved that the Courts voice 1s a legal one but
its power a moral one only Even st the Supreme Court can even
tually protect the constitutional rights of those persecuted 1t can
not nip the persecution m the buddmg Tt can take years to
fight a case through the lower courts i order to ask that high
est court in Washimgton to take the appeal By then the htigant
may have lost his job Ius friends his savimgs his land Prose
cutors goaded by the impassioned mob of the moment can bring
a person to trial to harass him even m the face of his constitu
tional rights

Getting through the lower courts 1s no guarantee that the Su
preme Court will agree to review a case The Court can refuse
even to consider a case mn ali but the following five sircumstances
(1) when a lower federal court has ruled that a state law 1s
unconstitutional (2) when the highest state court rules that 2
federal statute or treaty 1s unconstitutional (3) when the highest
state court rules that a state law 1s constitutional and the losing
party thinks not (4) when a federal court holds a federal law
unconstitutional in a suit to which the Umited States 1s a party and
{5) when a federal court grants or denies an injunction agamnst
enforcement of a state law or Act of Congress In these mstances
the Supreme Court must agree 1o decide the case if one of the
parties insists (Law i the Umited States 1s based on the adver
sary system  and courts do not ask parties to appeal Parties to
suits are pitted agamst each other They are responsible for gomng
to court gathenng evidence presenting 1t n the proper fashion
proving their cases Courts do not mitiate law smits they wait for
individual Litigants to come to them And n ciminal cases 1t 1s
the executive branch of the government not the court that brngs
the case and prosecutes the defendant )

Suppase a federal court rules that a law is constitutional This
1s not one of the three circumstances m which the Court must
agree to review and it may and often does refuse 1o hear such
cases Nevertheless Congress has given the Court junisdiction to
take the appeal if 3t wants to by issung a2 wnit of certiorart o
the lower court This simply means that at least four of the mine
Justices thought the case important enough to consider The Court
does not grant cert for trvial cases but when a conflict accucs
between lower federal courts or when a state court nterprets a

federal faw 1 a new way the Supreme Court wilt usually tale the
case Of the some 2 000 requests for certiorant each year more
than 1 700 are dented
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Once the Court accepts a case either on appeal or on certioran
tawyers for both sides get busy They must present printed copres
of a briel' in which they argue why they thought the lower court
was nght of wrong and what they think the Supreme Court should
do On an appointed day the Justices hear each lawyers argu
ment —sometmes interrupting with fierce and intensive ques-
tions Each lawyer has but one hour In the following weeks and
months, the Justices must each consider this and other cases
argued before them When 2 decision 1s reached one Justice will
wnte the majponty opmion any whe agree with the Courts
ruling (but for different reasons) can wnte concurring op
ons  and those who disagree write  dissenting optnions

Central to the Court s holding 1s the written optmion stating the
reasons for tts decision Conclustons should be made logwcally
Congress can pass a law without giving any reason at all but the
Supreme Court should not decide a case without giving reasons
why it arnved at the result it did

The umportance of reasoned decision cannot be overempha
sized Sometimes the Court s decision will be less convincing than
it could be for judicial opinions have a way of masquerading
fancy phrases But the Court can never stray too far for too long
Without the support of the public and the other branches of gov
emment the Supreme Courts declarations are worthless The
power of the Court 1s after all merely the respect and heed 2
society pays to its reasons and decisions

Because people do respect logic and reason the decisions of
the Supreme Court play a crucial fole in our day to-day fe Since
the only way to conquer logic 1s by better logic or by guns the
Court s optnions must be contended with

The process of interpreting the Conshitution s not simple The
nine Justices must draw on a wide variety of materials in deciding
on the meanimg of the phrase in dispute Sometimes they look to
The Federalist Papers since two of the three men who wrote that
collection of essays also helped to write the Constitution Some
umes they look at Madison s notes of the proceedings at the Con
vention Sometimes they read the debates of the first Congress
since many of the men elected to national office had partiipated
1n the framing of the Constitution

The mtention of the men who wrote the Constitution can never
be fully ascertamed however and the disputes among themselves
show that there was no consensus on the meaning and applica
tion of each part of the Constitution Therefore the Court relics
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far more often on past decisions— precedents which it has
made The of the C: 1s developed on a case by
case basss Of the tens of thousands of cases which the Court has
decided more than 4 000 have lved 1 q
Hundreds of doctrines have been developed to cope Wwith the
numerable things about which people fight

But as circumstances change cven these past decisions may
not be adequate to the task of determuming how the Constitution
should be applied in the controversy at hand Some doctrines which
once flourished Iike the ongmal package doctrine n the field of
mterstate taxation have died a graceful death Some are just
beginning to grow like the doctrme that a person has a nght to
prvacy In developing and applying these doctrines judges must
be conscious that a changing society which has grown from horse
power to atomuc energy from covered wagons to spaceships re
quires an evolving law

Difficult cases can go either way 1n the long run they must go
the way the people want We must never forget 1t 1s 2 Constitu
tion we arc expounding Chief Justice Marshall wrote '™ He
meant simply that when 1t interprets the Constitution the Court
must be conscions of the nations purpose and not restrict the
people in trying to realize their goals

These purposes and goals are best expressed :n the Preamble
to the Constitution Though not part of the law itself the Pre
amble has become one of the dimensions of the federal govern

ment s powers indicating the purposes to which such power 1s to
be commutted It reads

We the People of the United States 1n order to form a more perfect
Union establish Justice 1nsure domestic Tranquility provide for the
common defence promote the general Welfare and secure the Bless
ings of Liberty to ourselves and our Postenty do ordamn and establish
this Constitution for the Umited States of Amernica

A law that did not meet one of these purposes might have a diffi
cult time 1 meeting 2 test of constitutionality To these prmciples
Congress the courts and the President daily refer

In the days when the Constitution was written a popular social
theory sard that the only legitimate government was one 1 which
the people themselves agreed on the form of their government
‘The Constutution 15 one of the few examples m huistory in which a
people took charge of their own destiny consciously shaping their
future course and largely succeeding
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Since 1789 the nation has encountered rapid change n science
m commerce i the arts Not the least sigmficant change 1s the
growing matunty of the Amencan people themselves There stll
are ntolerant ruthless and lawless people n the United States
There stll are niots and injustices But gradually our sense of
justice has grown

We no longer make property a qualification for pohtical rights—
for decades at the beginning of United States history only a small
percentage of the citizenry could vote and hold office We no
longer restrict public office to those of a particular religious faith
Well into the 19th century m some states persons of mmonty
religions were by law barred from serving the public And we no
longer scorn knowledge and education for all in the early years
many people ndiculed the scientific inquirng mind Benpamin
Franklim was called an agent of the devil for nstalling hightmng
rods on buildings and houses

For a century and three quarters the Constitution has remained
a documcn! enabling Amenca to cope with the changes which

in science and culture have
brought Congress the President “the courts and the states—all
were dealt with 1n the Constitution and all exist to this day But
the power relations among these various branches of government
have changed tremendously For the most part these changes were
carried out peacefully through the established processes of law
In deciding whether 2 law of Congress or an act of the President
1 constitutional the Supreme Court plays its most important role
Through the power of judicial review 1t determines who 1s to have
what power For if Congress cannot pass a law then either some
other 1nstitution has the power (the President or the states) or
else the people are free to act The relations among the various
organs of government and the people arc fluid Later Courts are
not forever bound by the decisions of eather Justices When cor
porattons became gigantic [ar too large for the individual states
to exercise effective control over Congress acted and the Supreme
Court approved the Sherman Act and other antitrust laws through
a Wberal interp of the clause  These laws
reduced the power of the states in this area of commerce and put
i 1t Congress Thus the interplay of Congress the Court and the
Constitution has brought about a shift among powers

Chanee 13 cffected not alone by judicial nterpretation of the
Constitution Congress and the states pass laws most of which are
pever contested in the courts Over a period of time these laws
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become accepted as part of the culture as part of the processes
and substance of the legal system Socal acceptance 1s as important
as court approval As society changes its opimions laws change
Different legusl: are elected  diff judges are appointed
the Constitutson itself 1s amended

But the catalogue of changes 1s long and this 1s not the place
for its histing What follows 1s not a history of the Supreme Court
of the United States or even of the Constitution  Yet to understand
our Constitution 1t Is necessary to explore some of the Supreme
Court cases to see something of Umited States history and to look
at some of the philosophies which the Constitution 1s sard to
contain

The Constitution was not fixed for all times in 1789 It 1s a set
of fundamental ideas by which orderly change ean take place n
a stable society To the degree that violence 1s avoided while prog

ress 1s made—to that degree the Constitution s the successful char
acter of American freedom
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tution mmpleitly provides for the separation of powers by vesting
legislative power n Congress executive power m the President
(Chapter 3) and judicial power 1n the courts (Chapter 4)

Only those powers herein grasted —aonly thase which the Con
stitution gives to Congress—can be exercised by Congress It can
enact federal law only This power 1s huge m spite of the theorets
cal imitation Not only does Congress get powers from spec fic
clauses 1n the Constitution 1t also finds powers by addng up the
specific clauses and seemng what results For instance from the
power of makmg war and entering 1nto treaties Congress gets the
po%er to acquue ternitory even though acquisition of terntories
are not mentroned in the Constitution

Congress also has mherent powers  For instance although
the Constitution nowhere says it can Conoress conducts invest
gations The power to mvestigate 1s sad to be a legislative
power  Unless Congress nforms itself on a subject—automobile
safety abuses 1n the drug industry jamming of the airwaves—it
cannot pass mtelhigent legislahon But Congress cannot go too
far It cannot call witnesses to testify about matters unrelated to
the mvestigation Just for the sake of exposing the person to public
criticism and nidicule or possible later crimmal prosecution ¢4

Consress can even give away some of its power though 1t cannot
five away too much Because the Constuution says ALL legs
lative powers are to be vested 1n Congress the Court has devel
oped the doctrine of nondelegability of legislative power  This
doctnine says that Congress cannot tell a private assoctation of tax
fawyers "The tax law 1s too complicated for us so you wnte the
law whatever you say goes Except m rare snstances Congress
cannot delegate legislative power to private groups

Nor can Congress give a governmental agency a blank check
to mahe whatever faw 1t wants Duning the Depression the Na
tional Recovery Act allowed the President wide authonity to make
whatever rules he thought were necessary 10 prolect consumers
producers employees and others in order to revive commerce
and trade ‘The authonty given was so unhinuted that when the gov
emment sued a poultry dealer 1n New York to enforce a particular
Presidential law dealing with conditions i the industry  the
Supreme Count i Schechter Poultry Corp v Unuted States (the

sick chicken case) declared the faw unconstitutional because
Congress gave away too much power to legistate * ¢

Nonetheless Congress has created dozens of governmental agen
¢ies and given them the power 1o mnvestigate to decide cases and

-



18 UNDERSTANDING OUR CONSTITUTION

to make rules in a particular field The National Labor Relations
Board can investigate charges of unfarr labor practices™ 1 unton
or business corporation activities Tt can scitle disputes which arise
out of these unfair Inbor practices  such as whether a particular
unon clection should be canceled and a new one conducted It
can also make rules involving unton elections how many months
must go by before a second union electron can be held if the first
one was cricket? (Answer said the NLRB  twelve months )
Activit, 1 1 h as p

tion labor telations communications—are so complex that if
md vidual members of Congress had to watch each field daly
Congress would need tens of thousands of members and would
have no nme to consider new legislation Specrahized agencies
therefore have a legitimate role to play n adni mustering Conzres
stonal law 1f Coneress spells out a clear enoush standard for the
agency to use (ke defimng what an unfar labor practice 1s) the
agency can constitutionally decrde cases and make other rules
to carry out C: policy S C 1 stand
ards are very vague  Regulate i the public interest 1t may com
mand a particular agency Nevertheless as long as the agency
operates in accordance with this standard and as long as Coneress
retains power to reverse or revise agency rules the delegation of
power 1s constitutional

Section 1 (continved)
Congress shall consist of a Senate and House of Representatives

The division of Congress mto two separate branches was not
novel Parhament had a House of Commons and a House of
Lords But the particular Congresstonal scheme resulted from the
great p of the C C t If each
state were to have an equal vote 1n Congress (the New Jersey
plan) the big states feared that the small states would exercis¢
a larger power than their size warranted The small states on the
other hand disliked the proposal that each state be represented
m Congress in proportion to the size of its population (the vir
ginia Plan) for then the large states would drown out the voices
of the small states In the end a number of other compromises
{now embodied in the Constitution) made the great compromise
{the Connecticut plan) possible Each state would have two votcs
in the Senate each state would be represented n accordance wih
its population in the House of Representatives
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Section 2 (Clavse 1)
‘The House of shall be posed of Members chosen
every second Year by the People of the several States and the Electors
i each State shall have the Qualifications requisite for Electors of the
most numerous Branch of the State Legislature

P tives (or C as they are informally called)
are elected directly by the people of each state every other year
Each Congress ss numbered m accordance with this plan (The
89th Congress lasting from January 1965 to October 1966 was
divided nto two sesstons The Furst Session was m 1965 and the
89th Congress Second Session covered 1966 The First Session
of the 90th Congress began on January 16 1967 )

Each state may determwme 1ts own qualifications for voting in
Congressional elections Georgia and Kentucky allow erghteen
year olds to vote voters must be 19 i Alaska 20 i Hawau In
all otber states citizens must be 21 In all cases anyone who 15
entitled to vote for representatives to his state assembly 15 en
titled to vote for huis United States Representative

The Constitution does not talk about Congressional distuicts
Federal law however requires the states to divide themselves into
districts Occastonally a Representative will be chosen as 2 mem
ber at large by the voters of the entire state 1n states with more
than one representative (and as ss always the case in those small
states which send only one Representative to Congress Alaska
Delaware Nevada Vermont and Wyoming)

Congressional districts must be more or less equal i population
Before the 1960s Congressional districts withim each state often
vanied tremendously i population But in a senies of cases decided
m 1964 the Supreme Court ruled that when the Constitution
gives the People the right to choose Representabives it means
each person 1s entitled to one vote and not more than one This
vote cannot be diluted by allowing say 500 people n one district
of a state to elect a Representative while giving 5 000 people n
a different district in the same state only one Representative Such
an arrangement means that the persons vote mn the small district
counts for ten times as much as the persons vote in the large
distnict So Congressional districts must be apportioned accordmg
1o population 16 (See p 187)

Section 2 (Clause 2)
No Person shall be a Representative who shall not have attained to
the Age of twenty five Years and been seven Years a Citizen of the
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Untted States and who shall not when elected be an Inhabitant of
that State in which he shall be chosen

Representatives must be twenty five years old when they are
sworn mto office but they can be younger while campaigning or on
election day Naturalized citizens hke native born citizens are
ehgible to the office of Representative but no person who has
been a citizen for less than seven years can run (Candidates need
not have actually Iived 1 the United States they can live abroad
as long as they are citizens )

The candidates do not have to be citizens of the states from
which they run p 1or to election day thus a state cannot refuse to
Iet someone run for the House of Representatives because he has
not lived 1 his district for twelve months In practice almost all
candidates have hived in their states and districts for some tme
Only by becommg known to the local community does a poliictan
stand a chance of getting the nomination and winmng the election

Section 2 (Clause 3)
[Representatives and direct Taxes shall be apportioned among the
several States which may be included within this Unton according to
their respective Numbers which shall be determined by adding to
the whole Number of free Persons including those bound to Service
for a Term of Years and excluding Incians not taxed three fifths of
alt other Persons ]

This part of Clause 3 has almost no application today The all
other Persons refers to slaves This three fifths exclusion formula
was one of the compromises which made the delegates favorable
to the great p at the C C The
13th Amendment in abolishing slavery did away with these words
(as well as those bound to Service for a Term of Years which
referred to apprentices) The 14th Amendment changed the
method for dutermimng how many Representatives should come
from each state (sce p 190)

No one 1s sure what the difference 1s between direct  taxes and

indirect”™ taxes The necessty for making an apportionment ac
cordine to population in order for Coneress to levy an income 13%
was ended by the 16th Amendment

Note In thr and subsequently quoted fext brackets are used to ind 3t¢
sectices of the Constilution and Amendments that have been repealed of
amended.
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Section 2 (Clause 3 continued)
The actual Enumeration shall be made within three Years after the
first Meeting of the Congress of the United States and within every

subsequent Term of ten Years n such Manner as they shall by Law
direct

Congress 1s directed to take a census of the population every
decade to determine how many people Live m the states The 1960
census however was undertaken for a purpose far broader Dozens
of questions concerning the social and economic affairs of the
family were asked so that Congress could discover the needs
and problems of United States citizens

Section 2 {Clause 3 continued)
The Number of Representatives shall not exceed one for every thirty
Thousand but each State shall have at Least one Representative

Although there has been a census every ten years since 1790
there has not always been a corresponding reapportionment of dis
tricts made necessary by growing and shifting populations It took
Congress nme years followng the 1920 census to figure out how
to reapportion and still keep the number of Congressmen down
‘The number of C (not ) 1s fixed today
at 435 so that the ratio of Congressmen to citizens s one to
410000 not one to 30 000 as written m the Constitution If the
oniginal ratio had been kept there would be more than 6 500 Con
gressmen and nothing of substance would ever be accomphished

{For the power of Congress to change the ratio see Section 4
Clause 1 p 25)

Section 2 (Clanse 3 continued)
Tand until such enumeration shall be made the State of New Hamp
shxéc ihall be entitled to chuse three Massachusetts eight Rhode Island
and P d by

¥ one five New York six
New Jersey four Pennsylvaniz eight Delaware one Maryland six
Virginia ten  North Carolina five South Carolina five and Georgia

three }

Stace the 1790 census as populations have changed these figures
have changed correspondingly

Section 2 (Clause 4)
When vacancies happen in the Representation from any State the

Executive Authonty thercof shall 1ssue Writs of Election to fill such
Vacancies
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When a Representative d es in office or resigns the governor of
his state must call for a new election from his district to fill his seat

Section 2 (Clause 5)
The House of Representatives shall chuse their Speaker and other Off
cers and shall have the sole Power of Impeachment

By this clause the House 15 empowered to choose its presidm
officer the Speaker of the House and other Jeaders to conduct
business and guide leaslation The House 1s also given the sole
power of impeachment In case the President a federal Judge or
some other federal official commits a crime or does something else
inconsistent with his duties Congress can remove lum Removal
15 a two step process and impeachment 1s the first step It 1s really
nothing more than a formal accusation lke a charge that 2 grand
Jury must make before a person can be brought to trial (See p
146 ) Once the House mmpeaches someone—President Andrew
Johnson 1n 1867 for instance—he must be tried before the Senate
(Section 3 Clause 6 p 24) Only then if judged guilty can he
be removed from office In 1867 the Senate failed to find President
Johnson guilty The House had impeached hum but when the
Senate voted on his removal from office 1t lacked one vote for 2
two thirds majonity The one vote made all the difference and
Andrew Johnson remained in office for the duration of his term

Section 3 (Clause 1)
The Senate of the United States shall be composed of two Senators
from each State [chosen by the Legislature thereof ] for six Years
and each Senator shall have one Vote

Ongmally Senators were elected not by the people but by the
state legislature Direct election came in 1913 with the 17th
Amendment Partly as a way of providmg a check agamst the
House each Senator is given a six year rather than a two year
term (The Senate was conceived ongmally as being similar to the
House of Lords m the English Parltament The Lords have life
terms although the Ce | C rejected this fea
term (The Senate was conceved ongmally as bemng stmifar to the
ture 1t decided that longer terms than those held by Representatives
and selection by state legislatures rather by the states voters would
tend to create a body of mdependent statesmen )

Section 3 (Clause 2)

[Immediately after they shall be assembled 1n Consequence of the first
Election they shall be divided as equally as may be snto three Classes
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The Scats of the Senators of the first Class shall be vacated at the Ex
prration of the second Year of the second Class at the Expiration of
the fourth Year and of the third Class 2t the Expiration of the sixth
Year so that one thurd may be chosen every second Year and if
Vacancies happen by tesgnation or otherwise duting the Recess of
the Lepislature of any State the Executive thereof may make tempo
tary Appowtrents watit the next Meeting of the Legslature which
shall then fill such Vacancies ]

The Senate 1s no longer divided into separate classes Regularly
elected Senators all serve six year terms but only a few more than
thurty Senate seats are nvolved mn cach election Unlike the House
which must be entirely elected every two years only one third of the
Senate s elected at 3 ume as a result of the onginal diviston mto
three classes Thus the Senate 1s said to be a  contsnumg body
{The last part of this clause dealing with vacanties in the Senate
was changed by the 17th Amendment )

Section 3 (Clause 3)
No person shall be a Senator who shall not have attained to the Age
of thirty Years and been mine Years a Citizen of the United States

and who shall not when elected be an Inhabitant of that State for
which he shall be chosen

Senators must be thurty years old and have been citizens of the
United States for mine years They need not be thirty on election
day ot have hived in the Umted States or have been a citizen of
the state prior 10 electson day When Robert F hennedy 1an for
the Senate from New York 1n 1964 some people protested that he
was a citizen of Massachusetts (where he had previously voted)
and that he therefore could not run Even though he was ineligible
to vote for himself 1n the election—because he had not lved
New York long enoughhpnor to the election to satisfy the state

e h was iy entitled to run
since he lived in New York as an mhabitant on election day

T Section 3 (Clause 4)
e Vice President of the United States shall be President h
Senate but shall have no vote unless they be equally divided of the

Presiding over the Senate 15 the onl

y constitutional duty a
Vice President has and 1t 15 largely ceremonial except for the zare
tie breaking vote which the Vice President will cast if he happens
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to be 1n the Senate that day Visitors to the Senate gallenies will not
often sce the Vice President presiding—usually the Senators take
turns sitting up front in the Senate President s large chaur

Section 3 (Clauve 5)
The Senate shall chuse their other Officers and also a President pro
tempore 1n the Absence of the Vice Prextdent or when he shall exer
cise the Office of President of the United States

Like the House the Senate has the power to choose is own
officers The President  pro tempore —or President pro tem as
he 1s often called stmply the temporary presidine officer who
serves when the Vice President has suceceded a President who has
died mn office When Vice President Lyndon B Johnson became
President in 1963 Senate President pro tempore Catl Hayden (at
cighty six the eldest Senator) recerved the Vice Presidental satary
though his job was almost completely honorary

Section 3 (Clause 6)
The Senate shall have the sole Power to try all Impeachments When
sitting for that Purpose they shall be on Oath or Affirmation Whee
the President of the United States 1s tried the Chief Justice shall pre
side And no Person shall be convicted without the Concurrence of
two thirds of the Members present

When any federal official 1s impeached the case 15 referred to
the Senate which acts as a court and holds a trial Because remoral
of the President from office 1s such a drastic step the Chief Justice
presides as the judge a chech on any Senators who might want to
act arbitrarily The members of the Senate are the jury but a two-
thirds vote 1s necessary No President has ever been removed from
office through the impeachment procedure (supporters of the
Andrew Johnson impeachment having failed by one vote to securé
the two thirds majonity; and only a very few federal judges have
been

Oaths and affirmations are ceremontes to remund the taker of
the seriousness of his endeavor When sitting as a jury each Senatof
must take am oath swearmng before God that fte will act accordng
to the rules of law The Constitutional Fathers were careful of
religious belief and if any Senator has religious scruples agmnst
swearing before God he may affirm his willingness to abide by
the rules
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Section 3 (Clause 7}
Judgment 1n Cases of Impeachment shall not extend further than to
removal from office and disqualification to hold and enjoy any Office
of Honor Trust or Profit under the United States but the Party con
victed shall nevertheless be liable and subject 10 Indiciment Trial
and F h: d to Law

1t was feared that a Congress which was polimcally motivated to
get rid of the President might also want to send him to jail simply
because 1t disagreed with tum politically (Charles T of England
had not only been removed from the throne during the pohical
revolution m 1640 his head was chopped off The Framers of the
Constitution wanted to prevent this from happening to a President }
Those who try the President upon his smpeachment (the Senate}
cannot also sit as a court 1o try him for his crimes A regular court
of | the judicial branch. t have charge of the crimmal
d The only p which the Senate can decree 1s

office and any right ever to hold another federal office

the loss of
or Job

Section 4 (Clause 1)
The Times Places and Manner of holding Elections for Senators and
Representatives shall be prescrbed in each State by the Legislature
thereof but the Congress may at any time by Law make or alter such
Regulations except as to the Place of chusing Senators

This clause gives Congress wide powers of regulation since the
word manner has been broadly mterpreted Congress first used
the power in 1842 when it called for the election of Representatives
by district in each state Congress has made it a cnmnal offense
for anyone to interfere with federal elections—such as the refusal
10 Jet qualified people vote bribery of voters stuffing ballot boxes
Congress has also changed the ratio of Representatives to the popu

lation (from 1 30 000 to 1 410 000) under the power granted by
this clause

Section 4 (Clause 2)
The Congress shall assemble at least once in every Year and such

Meeting shall | be on the first Monday i December | unfess they shafl
by Law appotnt a different Day e 8

The 20th Amendment changed this Now Contress bezins a new
session usually every January 3
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Suttion ¢ ({Lrwve 11
Ta h Houw shalt be the infee of the Tle 1 orey Retorme an 1 () o1 £
cav nvel s own Members

The Scnate and Hres have an a™ hwe power Lo e
whether a member roceved a map 6ty of vit con baodsirat
Tah boute may alu udic 1N qaal faate e of 12 memben
but it rounddear what wonad & o that wend 18 the M
deteeminesd that a newly ol vted member was n v $ or bat et
been a citiren of the United Stat « far eoven yeary (f was ot
when clected an mhatatant of the wta ¢ for whah bo was chosen
then o one wa ald guarechof the 1w refus e soat the memie

Honesty on the other hand o rot a consitut nal gushfuamn
Suppoe the House refused to seat a member beuame b wat
suspected of bemgp dishonent” In 1917 for the thnd tire 1 the
20th Century the Houwe of Reprosentatives sofused te seat 3
member Repretentative \dam Clayton Pawell of Sew York bad
been sued for Wibel s New York for 4 statement he had mad
oulude Congress He fost the sunt but did net pay the judament
Aflter a senes of fepat appeals to asowd paying he was convited
of cnminal contempt of court for ha d taying, ta ey and he
could not come into New York without being subpct to arrest
A House special investigating commitice also charged him with
havine nusapproprinted some $40 000 of public funds The Houw

fed the specnl (which had recommended ha
severe penaltics) and a majonty vote excluded him from his seat

On previous occasions when the House excluded o duly elated
member—for polygamy sale of favors Confederate activity—ne
court suit was brought to challenge the action Victor 1 Rurger
of Wisconsin a socialist was excluded in 1919 and 1924 for s
vigorous opposttion 10 the United States entry snto World War |
he had been convicted of sedibon When his conviction was upset
by the Supreme Court however and the suit against him dropped
he was admitted to the House upon his reclection i 1921 with
out a dissenting vote

Representative Powell and his supporters brought court suuts
secking, to declare the House bar unconstitutional Meanwhile his
New York district prepared for a new election which he won
resoundingly posing the same problem to the House Wl over agait
Thus one of the rare n Amencan 1 history
when Court 1s pitted dircctly against Congress may come to pass
Because the House might choose to ignore a Court order directing
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seating some have speculated that the Supreme Court mght re
fuse to take the case At the ume this book went to press the
whole matter was still unfold and the of hifi
tions was still m doubt

In 1928 the Senate rejected a member-elect because he had
recesved campaign contributions from people subject to a state
admimistrative agency of which he was charrman his acceptance
smacked of corruption and fraud the Senate found

q

Section 5 (Clause 1 continued)
and a Majority of each shall constitute a Quorum to do Busmess but
a smaller Number may adjourn from day to day and may be author
1zed 10 compel the Attendance of absent Members 1n such Manner
and under such Penatties as each House may provide

1In order for a vote of the Senate or House to count a majonty
af the members {2 quorum ) must be present even if they do
not all vote Without a quorum one man m an otherwise empty
legislative chamber could pass laws which would affect the entire
nation But members need not be present at all nimes There 1s
work to be done in offices as well as on legislative floors

Section 5 (Clause 2)
Each House may determine the Rules of its Proceedings pumish sts

Members for disorderly Behaviour and with the Concurrence of two
thirds expel a Member

Under this power hundreds of pages of rules have been adopted
by each house Ordinanly no court may review any rules made by
either house for the conduct of its own business Sometimes these
rules will affect private nghts secured by other provisions of the
Constitution—n that case the courts have the power to review 157

‘Whether 1o expel 2 member 1s entirely up to the discretion and
good sense of each house Should two thirds of either house think
one of their members 1s guilty of conduct unbecoming a Senator
or Representative—out he goes

The power to expel 1s probably more absolute than the power
to exclude had Representative Powell been expelled he would
have had ~ far weaker court case But it takes a two thirds vote to
expel To be expelled the member must first be admutted to his

seat and then be found to have been guilty of disorderly be
havior while a member



28 UNDERSTANDING OUR CONSTITUTION

Section § (Clause 3)
Each Housc shall keep a Journal of sts Proceedings and from time to
time publish the same excepting such Parts as may in their Judgment
require Secrecy and the Yeas and Nays of the Members of aither
House on any question shal! at the Desire of one fifth of those Present
be entered on the Journal

Unless the people know what their Representatives have said and
how they have voted 1t 1s difficult to judee how well they have per
formed therr duties For many years the journal of the Congress
has been called the Congressional Record Tt s published daily and
consists of cverything that s said on the floor of both the House
and the Senate Speeches arc not necessanly recorded exactly a3
they are spok S and Rep reserve the night
to rewnite what they said for the Record later on 1n the day when
they have cooled down so the Record 1s not always an accurate
report From time to time committees of Congress publish reports
of hearmgs and lud y ts 2
questions The yeas and nays are the votes on particular bills If
at least one fifth of the members so deswre they can demand that
the journal record how each member voted

Section § (Clause 4)
Neither House during the Session of Congress shall without the Cor
sent of the other adjourn for more that three days nor to any other
Place than that in which the two Houses shall be suting

Either house may adjourn for the weekend without asking pef
mussion of the other Lcng weekends (Labor Day 4th of July of
any other time when either house wants to stay away for more
than three days) require permission of both houses

Section 6 (Clause 1)
The Senators and Representatives shall receive a Compensation for
their Services to be ascertamed by Law and paid out of the Treasury
of the United States

It was during the C 1 Co tion that Con
gress should not de able (o chanee the salary of members while
they were in office But the suggeston was never acted on An
amendment to the Constitution to stop Congress from changing
its members salanies was never rattfied Congressmen and Senators
can raise their salaries whenever they feel like it even though they
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do not for political ressons feel like 1t very often (They are at
present, paid $30 000 a year )

Section 6 {Clause 1 continued)
They shall in all Cases except Treason Felony and Breach of the
Peace be privileged from Arrest during their Attendance at the Ses

ston of their respective Houses and in going to and returming from
the same

Lattle 1s left of this clause today Treason felony and breach
of the peace have come to include all criminal offenses so that a
member can be arrested for any crimumnal charge Only i cvil
cases —for mstance an automobile accident or breach of a con
tract (cases not volving crimes)—s a member of Congress
exempt from arrest But except i rare cases such failure of an
ex husband to pay his divorced wife alimony no one canbe cvilly
arrested At the time of the Revolution civil arrests were far more
common than they are today

Section 6 (Clause 1 contrmued)

and for any Speech or Debate 1n either House they shall not be ques
tioned 1n any other Place

No matter how false the statement or how maliciously it was
uttered a member of Congress cannot be sued for making it The
speech and debate privilege was wnitten to ensure that members of
Congress will speak up free of fear that they mught be prosecuted
In England in the 1700s many people were sent to jail or be
headed for seditious ibel (which often consisted of nothing more
than questioning the soundness of laws or the wisdom of official
actions) and even Parliamentanans were not free of punishment
The privilege 15 intended for the public good and not for the legista
tor s private purposes Exceptions to the privilege no matter how
minor mght still make a C afrard that would
try to sue hum The privilege extends also to official written reports
and statements made outside the legistative chamber

Section 6 (Clause 2)
No Senator or Representative shall during the Taee f0t whith he was
elected be appointed to any cwvil Office under the Authority of the
United States which shall have been created or the Emoluments
whereof shall have been encreased during such tme and no Person
bolding any Office under the United States shall be a Member of
either House during his Continuance 1n Office
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This clagse prevents Congress from creating new posts for its
members By denying members of Congress from holding any other
public job 1t keeps possible conflicts of nterest from ansing Con
gressmen are permitted to serve as directors of public institutions
such as art galleries however as long, as they are not paid salares
When President Taft appointed then Senator knox to be Secretary
of State m 1909 Congress reduced the Secretary of State s salary
(which had been increased while knox was Senator) m order that
Knox could constitutionally be appounted ta the Cabimnet

Section 7 (Clause 1)
All Bills for raising Revenue shall onginate 1n the House of Repre
sentatives but the Senate may propose or concue with Amendments
as on other Bills

Revenue bills are tax bills It was thought that suggestions for
taxing the public ought to be heard first i the house most respont
sive to the public The Senate s power to propose amendments f0
tax bulls 1s broad

Section 7 (Clause 2)
Every Bill which shall have passed the House of Representatives and
the Senate shall before it becomes a Law be presented to the Prest
dent of the United States If he approve he shall sign 1t but if not he
shall return 1t with hus Objections to that House 1n which it shall have
onginated who shall enter the Objections at large on therr Journal
and proceed to reconsider 1t

This 1s the heart of the fegislative process Both houses must
agree by majority vote to a bill and the President must sign 1t (he
need not date it or wnite on 1t _approved ) If he does sign the bil
1t becomes law effective that day (unless the bill states otherwise)
If the President dislikes the bill—because he thinks st 1s unwis¢
bad policy unnecessary poorly wntten or unconstitutonal—te
rejects it returning it to the house which first proposed it

Section 7 (Clause 2 continved)
If after such Reconsideration two thirds of that House shall agree 10
pass the Bill st shall be sent together with the Objections to the othe!
House by which 1t shall Iikewise be reconudesed and if apprave
by two thirds of that House it shall become a Law But 1n 2il such
Cases the Votes of both Houses shall be determined by Yeas and Nays
and the Names of the Persons votng for and agamst the Bl shall b
entered on the Journal of each House respectvely
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Congress gets another chance if the President vetoes a bull
Should two thirds of the members present i each house agree the
President s veto will be set aside and the bill will become law with
out the Presidents signature The voting 1n each house must be
done by calling the roll and asking how each member votes the
presiding officer cannot simply say Al those in favor say aye
The vote must be printed n the Congressional Record

Sechon 7 (Clause 2, continued)

If any Bill shail not be returned by the President within ten Days (Sun
days excepted) after it shall have been presented to him the Same chall
be a Law 1n hke Manner as if he had signed 1t unless the Congress by

their Adjournment prevents its Return 1n which Case 1t shall not be
alaw

If the President decides that it would not be politically wise to
support a bill directly by signing 1t and unwise to reject it by vetomng
1t he can simply do nothing about 1t at all The bill becomes law
ten days after it was first sent to the White House (Sundays dont
count) If n the meantime Congress has adjourned however then
the bill dies This 1s the so called pocket veto since the President
can prevent the bill from becomtng law by stuffing st 1n his pocket
and forgetting about 1t In order to revive the bill Congress must
go through the whole procedure at 1its next sesston

Section 7 (Clause 3)
Every Order Resolution or Vote to which the Concurrence of the
Senate and House of Representatives may be necessary (except on 2
queston of Adjournment) shall be presented to the President of the
United States and before the Same shall take Effect shall be approved
by him or besng disapproved by hum shall be repassed by two thirds

of the Senate and Honse of Representatives prescribed in the Case
of a Bill

A lot of this 1s repetitious thrown m as an afterthought Taken
1n 1ts strict sense 1t would cause the collapse of the whole Congtes
sional system The trouble 1s 1n the word may If one house were
to take a vote on every matter which /it eventually come to the
other house for a vote the President would spend his whole work
g day signing and vetoing votes If a Congressman submutted a

TMOMON 10 wmend a ONION 10 amend a resolution  and the Pres:
dent had to atree to 1t before a vote on the amendment itself conld
be conducted chaos would result So from the start this clause was
taken to mean simply this any vote on a final bill or resolution
must have the President s signature 1n order to become law Pre
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dent of the United States If he approve he shall sign 1t but 1f not he
shall return it with his Objections to that House 1n which it shall have
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This 15 the heart of the legislative process Both houses must
agree by majonty vote to a bill and the President must sign it (he
need not date 1t or write on it approved ) If he does sign the bill
3t becomes law effective that day (unless the bill states otherwise)
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rejects 1t returming st to the house which first proposed 1t
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1t after such Reconsideration two thirds of that House shall agree 10
pass the Bill 1t shall be sent together with the Objections to the other
House by which it shall Iikewnse be reconsidered and if approved
by two thieds of that House 1t shall become a Law But an all such
Cases the Votes of both Houses shall be determined by Yeas and Nays
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entered on the Journal of each House respectively
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Congress gets another chance if the President vetoes 2 bill
Should two thurds of the members present n cach house agree the
President s veto will be st aside and the bill will become faw with-
out the President s signature The votng in each house must be
done by calling the roll and asking how each member votes the
presiding officer cannot simply say ~ All those wn favor say aye
The vote must be prnted m the Congressional Record

Section 7 (Clause 2 contipued}
1f any Bl shall not be returned by the President within ten Days {Sun
days excepted) after 1t shall have been presented to him the Same shall
be a Law tn like Manner as if he had signed 1t unless the Congress by

their Adjournment prevents its Return in which Case 1t shall not be
alaw

If the President decides that 1t would not be politically wise to
support a bill directly by signing it and unwise to reject 1t by vetomg
tt he can simply da nottung about 1t at all The bill becomes law
ten days after 1t was first sent to the White House (Sundays dont
count) 1f m the meantime Congress has adjourncd however then
the bill dies This 15 the so called pocket veto smee the President
can prevent the bill from becoming law by stuffing 1t 1 his pocket
and forgetting about it In order to revive the till Congress must
go through the whole procedure at its next sesston

Section 7 (Clause 3)
Every Order Resolunon or Vote to which the Concurrence of the
Senate and House of Representatives may be necessary (except on a
Question of Adjournment) shall be presented to the President of the
United States and before the Same shall take Effect shall be approved
by tim or being disapproved by him shall be repassed by two thirds
:§ a\hl;uSena\c and House of Representatives prescribed In the Case
A

Alot of this 15 repetitious thrown in as an afterthought Taken
W ts strict sense 1t would cause the collapse of the whole Congres
stonal system The trouble is in the word may If one house were
to take a vote on every matter which gz eventually come to the

ather by
e ouse for a vote the President would spend hus whole work
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gnature Order 1o become law Pre
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{ininary votes do not nced a sigr Some final ) of
Congress do not need the Presidents signaturc—for mstance a
resolution calling on the President to declare the first week in Octo-
ber National Baseball Week The President could r fuse to 1ssue

such a proclamation but in practice he never does

Section 8 (Clause I}
The Congress shall have Power To lay and collect Taxes Duties
Imposts and Excises to pay the Debts and provide for the Common
Defence and general Welfare of the United States but all Duties
Imposts and Excises shall be uniform throughout the United States

Where the Articles of Confederation were weak the Constitution
1s strong Congress has the power to create a system of taxation and
to enforce the collection of taxes so that the federal government
will have money to finance its operations Almost every hind of tax
13 permussible—taxes on income on property on sales on profits
on the manufacture of certam goods

The taxes cannot be used for all purposes Taxes can be collected
only to pay debts of the United States to provide for the common
defense and to provide for the general welfare In practice these
purposes are so broad that any tax which Congress says 1s for on¢
of these purposes can be justified (It has sometimes been argued
that this clause gives Congress the power to provide for the general
welfare 1n ways other than by raising taxes For the most part how
ever 1t has been agreed that Congress cannot simply pass a law
and justify it by saying that the law 1s for the general welfare”
Thus Congress could not pass a law making children inehimble 10
inhent their parents property because it 15 thought desirable 10
level out large fortunes But Congress has passed inhentance t&X
laws which achieve the same result )

Duties and 1mposts are taxes on goods cominy, mto the country
Although 1n the broad sense duties refers to both import an
export taxes Section 9 of Article T forbids Congress from taxing
exports An excise s a tax on the manufacture of a pumcular
object like tobacco products and hiquor Duties rmposts and
excises must be the same throughout the United States

Section 8 (Clause 2)
To borrow Money on the credit of the United States

When Congress passes a law allowing the Treasury Department
to sell savings bonds 1t 15 using the power granted by this clause
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Once the savings bonds have been sold Congress can neither pass
a later law refusmg to pay back the debt nor change the terms
under which the debt 15 to be paid back

Section 8 (Clause 3)

To regulate Commerce with foreign Nations and among the several
States and with the Indian Tribes

Qe of the major dissatisfactions with the government after the
Revolution under the Articles of Confuderation was the complete
absenice of power to regulate commerce among the states Total
economic chaos was imminent To remedy the prevailing situation
the Constitution made Congress the master regulator

From this most important commerce clause  the federal gov
ernment has developed a vast range of powers over every con
cevable aspect of our national economy An immense body of
legislation has been enacted from the sery first Congress to the
present day and an smpressively large number of cases have come
before the federal courts and the Supreme Court in particular

The commerce clause 1s one of the few clauses in the Constitu

tion which has expanded m scope almost step by step with the
growth of the Amenican economy That 1s not at all surprising the
more d the y b 11

P the more
there 1s for Congress to regulate 1n greater areas

Throughout most of the 19th century the Supreme Court was not
called upon to dewide the scope of the power to regulate  The
cases were concerned instead with the meaning of the word com
merce and the extent to which the power of Congress to regulate
Interstate commerce means that the states cannot

Tn deciding how far the states can go n passing laws that affect
commerce the Court plays one of its chief roles—as umpire
determining the powers of others If Congress decides the Court
was wrong and that the states should be allowed to pass certam
laws affecting interstate commerce Congress can simply pass a law
overturning the Courts decision and allowing the states to regu
late 7 This too 1 an exercise of the Congress commerce power
determyning, whee. Congresunnal, law shanld 2990y e wham w n
permussible for state law to govern Congress can even pass a law
saying that whatever the states say 1s all nnght Tn 1890 for instance
Congress passed 1 law saying that a state could regulate Liquor
corming from outstde the state 1n the same manner that it regulated

.
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hquor made within Congress would keep hands off The Court
upheld the law 7

The first case to come to the Supreme Court involving the com
merce clause was m 1824 and Chief Justice Marshall described
the federal commerce power with a breadth never yet exceeded
(as a Justice of the Sup Court later d) About ten
years earher the New York legislature had given Living: and
Fulton (the mventor of the steamboat) the exclusive right to navi
gate New York waters with steamboats They sold this nght to
Ogden Meanwhile 1n violation of the New York law Gibbons ran
two steamboats between New York and New Jersey ports His
boats were heensed under a 1793 Act of Congress Ogden sued
Gibbors in state court to have him stopped The New York court
decided for Ogden and ordered Gibbons to cease his boat tnips

Gibbons appealed to the Supreme Court and won s case In
Gibbons v Ogden Chuef Justice Marshall wrate that the
clause mcluded that commerce which concerns more states than
one The genus and character of the whole government seems
to be that its action 15 to be applied to all external concerns of the
nation and to those internal concerns which affect the states gen
erally but not to those which are completely within a particulas
state which do not aflect other states and with which it 1s not
necessary to interfere for the purpose of executing some of the
general powers of the government

The New York law was ruled unconstitutional since Congress
had already passed legistation the 1793 Act under which Gibbons
had been given a license to operate his boats (State laws which
conflict wath federal laws are invahd because the Constitution $3y$
that federal law 1s supreme See p 100 } Gibbons v Ogden 1s stll
relied on today for as the economy expands more and more com
merce comes to affect all the states generally

Suppose Congress had not passed a law Would the states then
be free to repulate as they see fit? The question came before the
Court twenty seven years fater in the case of Cooley v Board of
Bardens of the Port of Phiadelphia Pennsylvania had a 12w
which required boats coming from and going to ports outside the
s.ate to take on 3 pilot from Philadelphia to navigate while in the
harbor Cooley sued saying that the commerce clause demed the
states any power to regulate commerce at all and that a regulation
concemming thips which travel between states 15 a regulation of
1nters 3te commerte
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The Court upheld the Pennsylvania law Agreeing that a regula
tion on ships 15 a 1 of the Court
noted that Congress had not legistated Until 1t did the states were
free to act Said the court (in what has come to be known as the

Cooley doctrne ) Whatever subjects of [the commerce] power
are 1 their nature national or admut only of ore umform system
ot plan of regulation may justly be said to be of such a nature as
to requite exclusive legistation by Congress [but the pilotage
system] 1s local and not national 1t 1s hikely to be the best
provided for not by one system or plan of regulations but by as
many as the legislative discretton of the several states should deem
apphicable to the local peculiarities of the ports within their imits

That 1s 1t 1s not necessary to have a nationally uniform system
of pilots So the states can do what they want If Congress were to
pass legislation concerning pilots however cven though national
uniformuty 1s not absolutely necessary then state laws which nter
fered with Congresstonal policy would have to cease The Supreme
Court has the responsibility of determiming what matters require
unformity and thus absence of state regulation State taxation of
terstate goods and services and state health and safety regulations
continue to present difficult and perplexing constitutional prob-
lems In general the states retain wide powers over the regulation
of automobdes bndges dams fernes and wharves States also
exercise a large authority over corporations and commercial trans
actions such as rules goverming contracts checks and other finan
cral matters  Quarantine laws to control disease and hundreds of

other matters are regulated by the states as long as state law does
not conflict with federal

TRANSPORYATION LAND, WATER AND AR

In 1887 Congress passed the I C Act g
the conduct of railroads The Act created the Interstate Commerce
Commission and now gives the Commussion power to declare
which safety devices would have to be installed to regulate prices
charged to passengers and other powers Simnce then Congress has
placed other means of under the I om
merce Commmssion and has created other agencies such as the
Federal Mantime Commussion (for shipping) and the Civil Aero
nauties Board and Federal Aviation Agency (for air travel) The
functions of many of thesc boards are being consolidated 1n the
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The Sherman Antitrust Act of 1890 1s another illustration of the
extent of the commerce power The Act forbids companies to take
actions which tend to restrain trade and lessen competition  After
hesitant starts in upholding the Act 15! the Court saw the effects
that monopoly could have on the national economy ** Today the
vabidity of the antitrust laws is beyond question

In 1958 Vons Grocery Stores m Los Angeles merged with a
direct competitor Shopping Bag Food Stores Although together
they accounted for only 7 5 percent of the total retail grocery market
1n Los Angeles (the total yearly market was $2 S billion) Vons
was the third largest seller in the area and Shopping Bag Food
Stores had been the sixth largest Von's stores had grown from
fourteen to twenty seven and Shopping Bag s from fifteen to thirty
four during the period of 1948-1958 when the merper began
Competitors had been gomg out of business From 1950 to 1961,
the number of retail grocery stores had dropped from 5365 to
3 818 Large chain stores were buying up their smaller competitors

The Justice Department proceeded to prosecute Vons seeking
a court order to break up the merger under the Sherman Act and
the Clayton Act (which outlaws mergers that tend to lessen com
pettion)  Even though the merger resulted 1n a grocery umt that
controlled only 75 percent of the market within the state the
commerce power was held to apply!® The Supreme Court m
1966 sphit the stores up again

Perhaps Mr Justice Jackson best summed up the extent of the
commerce power when he wrote m 1948  If 1t 15 interstate com

merce that feels the pinch 1t does not matter how local the opera
tion that applies the squeeze 159

PRODUCTION INDUSTRIAL RELATIONS, LABOR

For many years the Supreme Court struck down Congressional
statutes designed to upgrade standards of production wages and
hours of workers and to make working conditions bettet i a2 num
ber of mdustries The Court was concentrating on the word com
merce  When the Depression struck the Court eventually shifted
its attention to the meaning of the word, rgilatan

In 1935 Congress passed the National Labor Relations Act

clstabhshmg the National Labor Rel Board and ng
;a t:gr hear cases mvolvm}g companies which engaged mr unfair
such as against unton bers and
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Much of this law was common to all nations—ceimes on the high
seas cnmes during war rights of nations rules concerming prison
ers of war duty of countries toward foreigners—and this interna
tional faw was called the faw of nations  English courts had
power to define 1t themselves so a particular person mught never
know whether a law cxisted for him to violate until the court said
Guilty The Constitution sought to protect United States citizens
from this possibility by providing that Congress must define what
acts constitute piracy and felomes {serovs crimes) commutted on
the oceans (and even 1n ports) and what acts are offenses agamst
the law of nations

Section 8 (Clause 11)
To declare War grant Letters of Marque and Reprisal and make
Rules concerning Captures on Land and Water

This clause and three which follow make up the war power
of Congress Under these clauses Congress has sweeping powers to
deal with military and foreign affairs

Although Congress alon~ can declure war the President has a
large degree of authonty as commander in-chief (see p 70) He
can move troops send them mto isolated battles or even plunge
them into war Congress has declared no war since 1941 but
United States troops have been called to do battle tn many of the
years smce the end of the Second World War

In the 18th century navies were often undersized To increase
fighting power the government would commusston private ships to
attack enemy ships on the high seas and to seize the ship and its
cargo The privateer would be alfowed a portion of the plunder
The written commussions were called letters of marque and re
prisal In the absence of the letters deputizing the private ves
sels such acts would be piracy Since private merchant ships are no
longer a match for modern warships letters of marque and repisal
have gone out of fashion

Enemy property (whether ships on water or houses ammun
tion and vehicles on land) 1s disposed of under C:
regulation when captured whether or not during tume of war

Section 8 (Clauses 12 and 13)
To rase and support Armues but no Appropniation of Money to that
Use shall be for a longer Term than two Years
To provide and maintain a Navy
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The Air Force was created under the power to  raise and sup-
port armies Congress must pass new laws to appropriate money
for the operations of the Army every two years Thes s another
example of the chech Congress exercises over the President By
being required to watch what the armes are doing Congress can
control the President s use of the standing Army through its power
over the national pocketbook The power to ratse and support the
Atmy 2nd provide and maintam the Navy carnes with 1t the power
to draft citizens mto the armed forces

Section 8 (Clause 19)
To make Rules for the Government and Regulation of the land zzd
naval Forces

The Departments of the Army Navy and Awr Force and 2l
mubtary codes and regulatnons are estabhished under the autheres
of this clause Congress has bwilt military procedures 2ad ecorss
for members of the armed services The court martial s dferes.
from the ordinary trial of civibians accused of cimes How=er the
power to0 enact rules for the military does not extend to wves 223
dependents In 1956 the Supreme Court upset as Loconstsomers.
a court martial of two wives accused of kiling ther E:
soldiers n England and Korea The Bill of Rights grarp=seemr 2
nonmulitary trial to cwviians follows the flag overseas '~ -
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agreed that Congress could constitutionally give power to prescribe
such regulations to commanding officers €

The entire states of California Washmngton Oregon Idaho
Montana Nevada Utah and the southern part of Arizona were
then declared off Iimuts to Umited States citizens of Japanese ances
try Cwil control stations and relocation centers were estab-
Iished to hold citizens of Japanese ancestry whose homes were 1
the wrong areas Commanding General DeWitt sard that all such
persons were subversive and belonged to  an enemy race

Idont want any of them here he saxd  They are a dangerous

element There 1s no way to determine their loyalty The West
coast contams too many vital mnstallations essential to allow any
Japanese on this coast It makes no difference whether he 1s 1
American citizen he 1s still a Japanese

By a 6 3 vote the Court upheld the lawfulness of the relocation
orders even though they applied only to persons of Japanese
descent and not to those of German or Itahian ancestries countries
with which the United States was also at war 78

Three Justices sharply dissented from what one called a legali
zation of racism It was charged that agricultural groups put pres
sure on those 1n command to get iid of the Japanese because they
worked for cheaper wages than their Caucasian counterparts Said
the managmng director of the Salinas Vegetable Grower Shipper
Association in California  And we dont want them back when
the war ends either

Not one of the 112 000 people sent away without trial had even
been accused of sabotage or espionage before being taken to relo-
cation centers To justify the charge of disloyalty *he final teport
of the Army in February 1942 two months before the exodus
began said  ‘The very fact that no sabotage has taken place to
date 15 a disturbing and confirming indicatton that such action will
be taken Apparently the less suspicious one was the more sus
picious one became

There were hmits on what could be done however In one case
a lucky lady found the government willing to concede that she was
loyal to Amernica cven though it msisted on its right to detain her
The Court dented the power Loyalty 1s a matter of the heart and
mind not of race creed or color He who 1s Joyal s by definition
not a spy or a saboteur When the power to detan 1s defived from
the power to protect the war effort agamst cspronage and sabotage
d which has no rel hip to that objective 15 h
1ed "N
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The war powers are not Lnuted to actual shooting war In
order to mamtain the peace immediately after war and to bring
an end to disruptions caused by war Congress has passed many
laws Perhaps the most ding ple of | legis
lation n this field 15 the Atomic Energy Act creating the Atomic
Energy Comnussion giving 1t authonty to do research into nu
clear physics to own almost all laboratories which produce fis
sionable uranmm and plutonium and to make atomic bombs and
other nuclear weapons

Section 8 (Clause 15)
To provide for calling forth the Milita to execute the Laws of the
Union suppress Insurrections and repel Invasions

The militta are citizen soldiers who are not part of the regular
Army Memt of the 1 Guard and N 1 Guard Re
serve are militia members They can be called to active duty m
the Army when emergencies anse The Natioral Guard has been
used to help enforce federal court orders concerming school de
segregation when state officials have refused to comply Congress
has given the President the authonty to call up the National Guard
to suppress these and other kinds of msurrections

Section 8 (Clause 16)
To provide for orgamzing arming and disciphming the Militia and
for govermng such Part of them as may be employed i the Service
of the Umited States reserving to the States respectively the Appoint
ment of the Officers and the Amhonty of trammg the Miliia accord
ing to the discipline prescribed by Congress

Except n two respects Congress has complete control of the
mmhtia The Congress can tell the states how to organize and what
kind of training 15 necessary The states have the power to appont
officers (although officers must meet standards prescnbed by the
President) and to conduct the actual traming process  Before
1516 the militra was pretty much a state affair Since that time
the militia has been brought more and more under federal con
trol with the enactment of the National Defense Act In certam

emetgencies the President can draft members of the miliia o
the regular Army

Section 8 (Clause 17)

To exercise excl 1 1n all Cases wh

usive L

over such
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Dustrict (not exceeding ten Miles square) as may by Cesston of par
ticular States and the Acceptance of Congress become the Seat of the
Government of the United States and to exercise like Authonity over
all Places purchased by the Consent of the Legislature of the State in
which the Same shall be for the Erection of Forts Magazines
Arsenals dock Yards and other needful Buildings

Maryland and Virguiia deeded parts of their states to the United
States 1n order to establish the national capital In 1800 this land
became the Dustrict of Columbia and the next year the ciy of
Washington was established (In 1846 Virgina was returned ats
land so that today Washington D C 1s smaller in area than 1t
might have been )

The District of Columbia 1s not a state and has neither Senators
nor Congressmen to represent it in Congress even though Con
gress acts as its city council and legislature It 1s the only city m
Amernica 1n which the people do not have a voice m their Joca)
affarrs

Congress also has the power to govern places purchased from
the states not just for the purpose of bumlding miltary estab
Lshments such as forts magazines arsenals and dock yards
but also such buildings as post offices hospitals in natonal parks
and dams Once the United States comes into possession of the
lands sold by the states Congress alone can pumish cnmes com
mutted 1 such places Congress alone can tax withm the places
But until Congress says otherwise existing state law continues to
govern private nights such as the right to own property and to
make contracts

Section 8 (Clause 18)
~-And to make al} laws which shall be necessary and proper for carry
ng 1nto Execution the foregoing Powers and all other Powers vested
by this Constitution 1n the Government of the United States of in any
Department or Officer thereof

This 1s the famous necessary and proper or clastic clause
greatly enlarging the scope of the other powers granted to Con
gress  Let the end be legitimate  wrote Chief Justice Marshall in
McCulloch v Maryland m 1819  let 1t be within the scope of
the Constttution and all means which are appropriate which are
plainly adapted to that end which are not prolubited but consist
with the letter and spinit of the Constitution are constitutional
In McCulloch the Court upheld the power of Congress to estab-
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lish national banks even though the Constitution nowhere men
tions banks and 1n spite of the fact that a proposal to give Congress
the power to charter banks was specifically rejected at the Con
stytutional Convention In order to carry out its powers of collect
ing taxes borrowmng money regulating Commerce declaring and
conducting war and rastg and supportng armues, the establish
ment of such institutions as federal reserve banks 1s entirely
legiimate

From Marshalls decision mm McCulloch the necessary and
proper clause” has become one of the most important m the
Constitution. From 1t m fact has evolved a fourth branch of
< t d n the Constitution itself This
fourth branch consists of the dep and ag
such as the Departments of State Defense Treasury and Justice
the I C C the Federal Communica
tions Commusston the Secunties and Exchange Commussion  the
National Labor Relations Board and more than 50 others

E dep were plated by the Framers, for
they vested the power of appomntment of department heads m the
President (sce p 73) President Washington had four cabinet
officers the Sccretanes of State Treasury War and the Attorney
General head of the Department of Justice (the prosecutonal
arm and legal branch of the federal government) At the outset
these officets were advisers their departments small For the most
part the departments did not establish their own laws thev did
not fiear cases they did not settle disputes

After the Civit War national energy was focused on industrsal
and corporate development. Railroads became national carners
products were shipped across the contment By 1887 the railroads
had become so powerful that Congress moved 1n to control Acting
under the commerce power, with a boost from the necessary and
proper clanse Congress created the Interstate Commerce Com
nussion This agency was empowered to promulgate rules and
st standards Tt was to be a governmental body that could develop
an expertise 1n the area of railroad transportation knowledge that
Congress could not hope to develop Because the agency was
specialized 1t would have the time to investigate to expenence
Tud’ © Jearn about rasfroad transportation problems Congress
passed the basic laws but they constituted a bare skeleton The
Conumission was to fifl m the faw around the statutory frame

From then uatdl the Depression of the 1930s Congress slowly
created more agencies—the Federal Reserve Board and the Rail
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way Labor Adjustment Board for instance The Executive De
partments and divisions took on a law making power also the
Treasury Department the Bureau of Internal Revenue the De
partments of State Justice and War all assumed larger roles in
the legal process As commercial life developed day to-day tasks
arose which legislauve bodies and courts were not equipped to
handle Thus the admunstration of the laws was passed on to
agencies departments and bureaus

The Depression led to a spate of new agencies The national

y collapsed to it wide h legis! cre

ated boards and commissions to administer many facets of com
mercial and industrial Iife Qut of the 1930s came the Federal
Power Commussion the Secuntics and Exchange Commusston the
National Labor Relations Board new powers for the Department
of Agriculture From the procedures and activities of the com
musstons came a new kind of law—admimstrative law

Supplementing the legal process i1s the admimstrative process
a vast and far reaching interplay among courts Congress and
agencies Federal labor policy 1s a case n pont In 1935 Congress
enacted the basic Natioial Labor Relations Act (the Wagner
Act) This law recogmzed the right of workers to organize and
operate umions 1t created the National Labor Relations Board to
mediate disputes and controversies m the field of labor relations
It defined certain nights of workers but only mn the broadest
of terms Employers were forbidden from mterfering with these
nghts such interferences called unfair labor practices could
be enjomed by the courts To develop national labor policy
only the outhnes of which were legislated by Congress the NLRB
was given 2 number of powers Regional exammers and offices
hear p and make They can hear disputes
at the trial level whether brought by business or labor They can
conduct umion elections and certify a winming umon as the
unon with which the p 1 ployer must neg The
union becomes the exclusive bargammg representative for the
workers i the umt within the plant or mdustry and the employer
violates the Wagner Act when he negotiates with mndividual em
ployees or with other unions The NLRB can enforce sts cease
and desist orders by going to court and asking for imjunctions
The Board hears cases and settles them through hearings and
ather procedures which closely resemble judicial proceedmgs The
Board can 1ssuc regulations and rules apart from cases (though
1t usually does not The Bureau of Internal Revenue on the
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other hand has 1ssued thousands of pages of regulations under
a C 1 deleg: of auth m the mternal revenue
code)

When the lostag party before the NLRB dislikes the results
there are ways of appealing the case to the courts Does a com
pany which enf a rule on company P
thus prohib umon bers from d union
during non workmg time nterfere with the employees night to
orgamize? Can the employer hire permanent replacements to take
over the jobs left vacant by striking employees without violating
the prohsb agamst discr against the umons? Is the
employer under a legat obligation to bargasn with the unwon about
sub-contracting of work? (Answers Yes No and Yes) All these
questions have been heard by the Board and reviewed by the
Supreme Court Each decision generates new problems as em
ployers and umions seek somewhat different ways to do things
they are forbidden from doing (Thus an employer cannot refuse
to take back a stnking worker if the employer has not already
hyred a teplacement when the striker returns )

Most cases heard by the Labor Board and most rules an
nounced are not appealed to the courts The delays and costs
are usually prohibitive or simply not worth the bother Further
more the role of the courts on appeal 1s strictly mited Becanse
the NLRB 15 assumed to possess an expertise i labor matters
the Supreme Court limits 1ts consideration to whether the Board
has exceeded its authonity as given by Congressional Act Most
of the p d p P and factual 1 of the
Board are not reviewable

Together the Board and the federal courts have developed a
national labor policy From time fo time aspects of the policy
have dnfted from what a certamn Congress given the economic
and political considerations which st faces thinks desirable Thus
the Wagner Act was aimed at increasing umion strength so almost
anything which unions did was permussible It was impossible for
4 union to commut an unfair labor practice because the Wagner
Act defined such practices i terms of employer actions only By
1947 unions had grown mughtly in size the mood of the country
and Congress had shifted The Taft Hartley Act was enacted to
amend the National Labor Relations Act 1n important respects
Certam activities umons had engaged n were made unfarr labor
practices the President was given power to go to federal courts
to enjoin strikes for a 80-day period (The Norns LaGuardia Act
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of 1932 had prohibited federal courts from issming mjunctions
agamst unions because the courts at that time were hostile to
uuon purposes )

So agencies Congress and the courts mteract m a vanety of
ways to create and admimster federal faw The agencies and the
admmistrative process are fundamentally a creation of Congress
under is power to enact legislaon necessary and proper to the
carrying on of its own powers and of the powers which the Con
stiution vests in other branches of the government Congress has
mixed the executive and judicial powers with sts own Jegislative
powers and created the hybnd independent agency—part legts
lature part executive part court Without the fourth branch of
government 1t would be difficult to manage and control a lfarge
mdustnal technological society without the necessary and proper
clause 1t would have been far more difficult to create the fourth
branch

The necessary and proper clause has also been used 1 a much
different way to creatc a body of admiralty and mantime leg
islation—the Jaw of the sea The Conshluuon Bives the federal
courts Junsdiction to hear cases y and
law (sec p 86) but st does not say what that law 15 who 15 to
make 1t or change st The Supreme Court held m the early 1800
that 1t had the power to apply as federal law the manume faw
that had existed i the states at the time the Constitution was
wntten But it was not long before Congress desired to change
and modify the Jaw that had been created by the counts of the
vanous scafaring states and nations during the course of several
centunies The Supreme Court held in a number of cases that the
Congress possessed the power 10 change the law of the sea under
the nccessary and | proper clause In the 19th century Congress

the o gable nvers and fakes fn 1948
1t extended lhe Junsdiction to Jand structures such as docks and
bridges 1t has also brought airplanes into the admuralty a law
that was developed to regulate the affars of ships Through a
subtle blendine of the commesce power and the necessary and
proper clause Congress has transformed a clause 1n Article 111
of the Constitution gving junsdiction to courts Iinte a grant of

great legmlauve power

Section $ (Clanse 1)
[The Migration or Importation of such Penons a3 any of the States
now exnting shall think proper to admit shall not be probibited by the
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Congress prior to the Year one thousand eight hundred and eight but
aTax or duty may be imposed on such Importation not exceeding ten
doltars for each Person J

This was a compronuse between those who favored stavery and
those who wanted to abolish it Congress could not end the slave
trade between 1789 and 1808 This clause died at midmight De
cember 31 1807

Section 9 (Clause 2)
The Prvilege of the Wnit of Habeas Corpus shall not be suspended

unless when tn Cases of Rebellion or Invasion the public Safety may
require 1t

Habeas corpus (Latin for you have the body ) 1 one of the
greatest guarantees of personal liberty 1n our entire constitutional
system The wnt of habeas corpus 1s an order by a court to state
ar federal officials to release a person m custody unless they can
show a legal justification for hus detention Because of habeas
corpus 1t 15 almost impossible for a person to be arrested by
police and simply sent to jail without tnal since upon apphcation
by the person in jail the court will grant the wnt of habeas corpus
and order the government to try the suspect or let lum go

The nght of habeas corpus applies only agamst the federal
government 1nsofar as the Constitution 15 concerned In 1867
Congress passed a law giving federal courts the power to grant
wnts of habeas corpus n all cases where any person may be
restramed of his or her Liberty in violaton of the Constitution
or of any treaty or law of the United States  One year later the
14th Amendment was ratified making 1t unlawful for any state
to depnive any person of life liberty or property without due
process of law  Siace the night not to be deprived of liberty with
out due process 15 a constitutional one federal courts have had
the power since 1868 to 1ssue wnits of habeas corpus to free per
sons from illegal state proceedings as well as federal ones

Dunng wartime—just when habeas corpus may most be needed
(since the fear of nvasion may cause officials to lock up anyone
mterfening with their conduct of the war)—the wnit may be sus
pended by Congress if the public safety may require 1t Lincoln
authorized the United States commanding general to suspend the
wnt dunng the Ciwil War and the Supreme Court upheld the
action but only because Congress later gave its approval

After the Japanese attack on Pear] Harbor m 1941 the gov
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ernor of Hawau turned the territory over to an Army general
Even after the immediate danger was over regular tnial proce
dures were short-circuited for crimes unrelated to the war (like
embezzlement) When prisoners began applying for habeas cor
pus the general resisted until a local judge ordered him to jus
tify the proceedings The general continued to resist the judge
held lim 1n contempt of court and fined him and when the dust
of battle settled habeas corpus defeated the general He pro
duced the prisoners and they were eventually released when the
Supreme Court ruled that the proceedmgs had been iegal

Said the Court From time immemonal despots have used
real or mmagined threats to the public welfare as an excuse for
needlessly abrogating human nghts The Consttutional rights
of an accused individual are too fi I to be sacnficed

merely through a reasonable fear of military assault There must
be some overpowering factor that makes a recogmtion of these
nights incompatible with the public safety before we should con
sent to their p ** The Sup Court not
the general has the nght to deternine what that overpowenng
factor 1s

Sectlon 9 (Clavse 3)
No Bill of Attainder or ex post facto Law shall be passed

BILLS OF ATTAINDER

The old English Parhament used to pass {aws declanng a named
person guilty of a certain crime and ordering hum pumshed with
out tnal This was a bill of attainder —an exercise of judicial
power by the legslative branch In a system of separation of
powers this kind of law could not be pernutted Both Congress
and the states are forbidden from using 1t

Dunng the 1940s Congress prohibited the Treasury Depart
ment from paying three government employees their salary be
cause 1t was sad they had engaged m subversive activities
Without trial Congress declared that they could never receive
federal salanies (except for service on juries or in the Army)
unless the President were to appomt them to public office and
the Senate consented This was a bill of attainder said the Court
and tossed out the law 1%
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EX POST FACTO LAWS

Parhamentary practice gave mse to this prombition also Laws
were passed which made illegal an act entirely lawful at the tume
when 1t was done By this device anyone could be arrested and
mpnsoned The prolibition aganst ex post facto ( after the
fact ) laws apphes as well to the states as to the federal gov
emment but only with respect to crimunal laws  Retroactive
legislation (laws reachng back wato the past) 1s vald if it concerns
property and other private nghts For 1nstance a law passed 1n
June rasing the mcome tax rates effective the preceding January
Is a retroactive law but 1t 15 not ex post facto because it does
not relate to crmmal matters 1€ the law also said that people
who had not paid the higher rate durng the previous February
were gudty of a cnme that would be ex post facto and uncon
stitutional

The distinction between crimmnal and cvil  laws 15 not an
easy one to draw Hanstades the Greek alien who was deported
because he was a member of the Communist Party when 1t wasnt
legal to belong was not pumshed by an ex post facto law
though he was no doubt the victim of one Deportation proceed

ngs are said to be cvil rather than criminal and so such retro
active fegislation 15 valid

Section 9 (Clause 4)
No Capitation or other direct Tax shall be laid unless in Proportion
to the Census or Enumeration herein before directed to be taken

A capitation fax 15 2 poll tax a tax on the night to vote Poll
taxes are now legal (sec the 24th Amendment) The only
other important direct tax 15 the income tax and because
of the 16th Amendment no apportionment need be made This
clause has little use today partly because the meanmg of direct
15 so unclear that most mmportant taxes have been declared

m
direct  (This clause applies only to the federal government )

Section 9 (Clause 5)
No Tax or Duty shall be luid on Arucles experted from any State

Whenever goods are shipped overseas for sale in a foreign coun
try nesther the United States nor the state governments may tax
them However a tax on a whole class of goods only some of
which are exported 1s constitutional For example a tax on the
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15 even though some

of
are sold abroad

Section 9 (Clause 6)
No Preference shall be given by any Regulation of Commerce or
Revenue to the Ports of one State over those of another nor shall
Vessels bound to or from one State be obliged to enter clear or pay
Duties 1n another

The no preference clause has a hmited meaning Congress
cannot discnminate between ports just because they are m dif
ferent states Discimination resulting from some other cause is
permussible

Congress 1s free however to improve harbors and bild Light
houses and other structures m select ports even though other
ports may be disadvantaged

Section 9 (Clause 7)
No Money shall be drawn from the Treasury but in Consequence of
Appropnations made by Law and a regular Statement and Account
of the Receipts and Expenditures of afl public Money shall be pub
lished from tume to time

Congress 1s not restricted .n what 1t can spend This clause
talks only to the executive branch Under no circumstarce can
the Secretary of the Treasury authorize payments to be made from
the public monses of the Umted States unless Congress has first
passed a law allowmg him to Even if a court has ruled that the
federal government owes someone money Congress must first ap
prove the payment (Every year Congress appropriates a certamn
sum of money to the general fund to pay for court judgments
agamst the Unmited States 1 order to spare wself the bother of
having to consider each case as 1t 1s decided by the courts ) The
books of account of federal funds are prepared by the Division
of Internal Audits of the Bureau of Accounts of the Treasury
Department

Section 9 (Clavse 8)
No Title of Nobility shall be granted by the Umted States And no
Person holding any Office of Profit ar Trust under them shall without
the Copsent of the Congress accept of any present Emolument Office
or Title of any kind whateves from any King Prince or foreign State
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e hered self perp ar class was
do?::ils with But n{)lhmg ;revcms a private citizen from bemng
honored by a foreign government

Even a photograph of a foreign head of state sent as a remem
brance to a United States official might be an ilegal pft The
public officer should ask Congress for permussion to receive it In
practice no one much worries about the hittle things

Sechon 10 (Clause 1)
No State shall enter nto any Treaty Alliance or Confederation grant
Letters of Marque and Reprisal comn Money emut Bills of Crednt
make any Thing but gold and silver Comn a Tender m Payment of
Debts pass any Bill of Attamnder ex post facto Law or Law impar
g the Obligation of Contracts or grant any Title of Nobility

The protubition agamnst granting letters of marque and reprsal
15 another way of saying that only Congress has the nght to grant
them The prolbitions agamst bilfs of attamder ex post facto

Jaws and titles of nobility apply in the same wav as the prohi
bitions placed on the federal government

TRERTIES ALLIANCES AND CONFEDERATIONS

Because the states are forbidden from entening into alliances the
attempted secession of the southern states during the Confederacy
was declared 1 and the Confederacy has never
been considered to have had a legal existence Today the clause
prohubits the states from dealing directly with foreign governments

MONEY, CREDIT, AHD LEGAL TENDER

A national economy fequires a uniform monetary system There
fore the states were forbidden from making ther own money
Money regulated by Congress 1s good 1 all states

Bills of credit are paper notes ntended for general circulation
as a substitute for money These t00 ate taboo although there 1s
nothing to prevent a state from borrowing money and signing a
contract promsng 1o pay batk the ebt Simiarly untl the past
few decades the states could not wnsist that anyfhing other than
gold or silver coins be accepted 1 payment of state debts But
now because of federal law ownership of gold except m special
ctrcumstances 1s unlawful States can lawfully pay debts m fed
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ported goods and charge a fee when absolutely necessary  (The
fact that the Constitution used the word absolutely here helped
Chiet Justice Marshall when interpreuing the *necessary and
proper clause which does not use the word absolutely Laws
need not be  absolutely necessary 1n order for Congress to have
the authority to pass them to aid 1ts other powers they need be
only an appropnate way of acheving a legitimate goal )

If money 1s left over from the inspection fees 1t goes mto the
Umited States Treasury Congress retans power to change state
mspection laws including the power to lower fees as part of its
power to regulate interstate and foreign commerce

Section 10 (Clause 3)
No State shall without the Consent of Congress lay any Duty of Ton
nage keep Troops or Ships of War 1n bme of Peace enter mto any
Agreement or Compact with another State or with a foreign Power
or engage in War unless actually tnvaded or in such imminent Danger
as will not admet of delay

Tonnage duties are taxes mmposed purely for the privilege of
entering ports  Troops here does not mean mufita 1t means
that the states cannot mamtam standing armies

INTERSTATE COMPACTS

Onginally the compact clause was used primanly for boundary
disputes Negotiations between states over mutual boundary lines
had to be ratified by Congress n order to fix the property of each
Todav the compact clause 1s of importance 1 such undertakings
as flood control pollution conservation and comtrol of water
supply The Port of New York was created by the Port Author
ity a compact between New York and New Jersey approved by
Cangress

Congress can give its consent in advance Thus the Crime
Compact of 1934 was created after Congress agreed to let the
states set up methods of controlling iterstate crime The Council
of State G another org: 1S a per
manent association which explores common state problems mn
cluding lughway and traffic safety cnime and busmess activities

The Constitution gives Congress immense powers—some are
expressly delegated as for instance the commerce power and
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the others of Section 8 Some powers are mherent 1n any legisla
tive body—lhc power to conduct imvestigations Some result from
the mp of express provisy the power to acquire ter
ntories and to create admimistrative agencies For all its power
however, there are some extremely mportant things which Con

gress cannot do It cannot enforce its own laws 1t cannot prosecute
cnminals 1t cannot resolve disputes between two parties who
clam nghts under existing laws These powers are given to other
organs of government to which the Constitution now turns Nor
can Congress enact certam knds of laws—Jaws restncting vanous
freedoms of the people themselves are prohibited by the Amend

mcmsJ to Ehc Constitution The powers of Cangress can never be

without bering the fi restraints which
the C imposes th
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ceding that Congress could have seized the mills the Supreme
Court d that the C does not subject this law
making power of Congress to Presidential or military supervision
or control 172

Nevertheless 1n some areas the Presidents power is supreme
In negotiating treaties mn conducting the foreign policy of the
United States in his role as chief tactician of the military nerther
the Supreme Court nor Congress can tell um how to act More
over 1n those areas where the Congress and President share
responsibility——war and peace relationships with foreign govern
ments—Congress can delegate its power to the President without
constitutional objection In these fields the separate branches
share powers thetr powers are not limited but spring from the
very nature and function of government 1?

Section 1 (Clause 1 continued)
He shall hold his Office during the Term of four Years and together
with the Vice President chosen for the same Term be elected as
follows

The President s term of office begins at 12 00 noon January
20 of every fourth year (Untd 1937 the President began his
term on March 4 but the 20th Amendment changed the date )

Section 1 (Clause 2)
Each State shall appomnt i such Manner as the Legslature thereof
may direct a Number of Electors equal to the whole Number of
Senators and Representatives to which the State may be entitled n
the Congress but no Senator or Representative or Person holding
an Office of Trust or Profit under the United States shall be apponted
an Elector

The President 1s not elected directly by the people as are
Senators and Representatives Rather the people vote for clec
tors who later choose a President Each state s entitled to as
many electors as the sum of its Representatives and Senators
Today there are 538 electors so a majonty of at least 270 votes
15 necessary for election (Total electors 435 Congressmen 100
Senators 3 from the District of Columbia ) Senators and Repre
sentatives themselves cannot be electors nor can anyone employed
by the federal gavernment

In practice electors are pledged to vote for the person whom
the majonity of the people i tue state vote for indeed 1n most
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states only the names of the Presidential candidates appear on the
ballots The electors unknown to the people must vote for the
candidate who recewves the majonty of votes In 1960 an Okla
homa elector broke his pledge to vote for Vice President Nixon
and voted for Semator Harry F Byrd mstead This was only the
eighth time such a defection has occurred i the some 14 000
votes since 1789

Section 1 (Clause 3)

[The Electors shall meet in their respective States and vote by Ballot
for two Persons of whom one at least shall not be an Inhabitant of
the same State with themselves And they shall make a List of all the
Persons voted for and of the Number of Votes for each which List
they shall sign and cerufy and transmut sealed to the Seat of the
Government of the Uruted States durected to the President of the
Senate The President of the Senate shall n the Presence of the
Senate and House of Representatives open all the Certficates and
the Votes shall then be counted The Person having the greatest Num

ber of Votes shall be the President if such Number be 2 Majorty of
the whole Number of Electors appoimted and 1f there be more than
one who have such Majority and have an equal Number of Votes

then the House of Representatives shall immediately chuse by Ballot
one of them for Preudent and if no Person have a Majonty then
from the five fughest on the List the said House shall 1n like Manner
chuse the President. But in chusing the President the Votes shall be
taken by States the Representation from each State having one Vote

A quorum for this Purpose shall conuist of 2 Member or Members
from two thirds of the States and a Majonty of all the States shall be
necessary to a Choice In very Case after the Chowe of the Premdent

the Person having the greatest Number of Votes of the Electors shall
be the Vice President But if there should remain two or mare who

have equal Votes the Senate shall chuse from them by Ballot the Vice
President J

The ongmal method by which the electors were to vote was
changed by the 12th Amendment (See p 167 )

Section 1 (Clavse 4)
The Congress may determine the Time of chusing the Electors and the

Day on which they shall gve their Votes winch Day shall be the same
throughout the Unted States

Electors are chosen on Election Day which 1s the first Tuesday
after the first Monday 1n November two and one half months
before the President 1s to take office The Electors themselves
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meet m their respective state capitals in December and send the
results to the President of the Senate (the Vice President of the
United States) who counts the votes before a jont session of
Congress when it convenes in January

Sectlon 1 (Clause 5)
No Person except a natural born Citizen [or a Citizen of the United
States at the time of the Adoption of this Constitution] shall be ehig
1ble 10 the Office of President neither shall any Person be eligible to
that Office who shall not have attained to the Age of thirty five Years
and been fourteen Years a Resident within the United States

The President must be at least thirty five years old must have
lived 1 the United States for fourteen years prior to his clection
and he must have been born within the United States It has never
been decided whether a person born to American parents outside
the territory of the United States 1s a  natural bom  eitizen Cer
tainly a person born n a terntory as distinct from a state 1s not
disqualified Senator Batry Goldwater Republican Presidential
candidate in 1964 was born in Arizona in 1912 before it became
a state

To be sure that those born before the Constitution was ratified
would be eligtble for the Presidency the Constitution qualified
anvone who was a citizen m 1789 Eight Presidents fell mto this
category (Wash Adams Jefl Mad, Monroe John
Quincy Adams Jackson and Willlam Henry Harnson) Since the
time Vice President Tyler became President upon Harnson s death
i 1841 this provision has become unnecessary

Section 1 (Clause 6)
In Case of the Removat of the President from Office or of his Death
Resignation or Inability to discharge the Powers and Duties of the
said Office the Same shall devolve on the Vice President

The Constitution does not make 1t clear whether the Vice
President 15 to become President or merely Acting President when
the Chief Executive dies in office The first Vice President faced
with the dilemma John Tyler 1n 1841 tock the oath of office and
assumed the full powers of the Presid He struck a p d
which has been constitutionally accepted ever since

No President has ever resigned but a few have been temporarily
disabled President Wilson was very ill for the last year and more
of his term i 1919 1920 Exactly what the powers of the Vice
President are m such a situation are very unclear President Eiscn
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hower and succeeding Presidents have made pnivate agreements
with thesr Vice Presidents (And see the 25th Amendment p 208 )

Section 1 (Clause 6 continued)
and the Congress may by Law provide for the Case of [Removal ]
Death Resignation {or Inabiity both] of the President [and Vice
President ] declanng what Officer shall then act as President and such
Officer shall act accordmgly until [the Disability be removed or]l a
President shall be elected

In 1947 Congress passed the present succession law Should a
President Jeave office for any reason and there 15 no Vice Prest
dent the following people wilt succeed to the office of President
the Speaker of the House of Representatives and if he leaves
office the President pro tem of the Semate then the Cabinet
officers (the Secretary of State Secretary of the Treasury Secre
tary of Defense the Attomey General the Postmaster General the
Secretary of the Interior the Secretary of Agriculture the Secre
tary of Commerce the Secretary of Labor the Secretary of Health
Education and Welfare the Secretary of Housing and Urban
Affairs and finally the Secretary of Transportanon) But before
assummg the Presidency he must first resign his position as member
of Congress or Cabinet The likelthood that there will be no Vice
President has been greatly diminished by the 25th Amendment

Section I (Clause 7)
The President shall at stated Times receive for his Services a Comp
ensation which shall neither be encreased nor dimimshed during the
Penod for which he shall have been elected and he shall not receive

wathn that Period any other Emolument from the United States or
any of them.

The President receives a salary of $100 000 per year an official
expense account of $50 000 and a nontaxable expense account of
$40 000 for purposes of offictal travel and entertainment expenses
(Ex Presidents recewve $25000 free mathng expenses and $50
000 per year for office help widows of Presidents receve $10 000
yeatly ) The operation of the White House its stafis and the
Presidency stself cost far more than that and additional appropria
tions are provided 1n vanous ways But the President 1s forbidden
from recewing specfic personal pay or financial sewards from the
United States Treasury or from state treasunes
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Section 1 (Clause 8)
Before he enter on the Execution of s Office he shali take the
following Oath or Affirmation — I do solemnly swear (or affirm)

that T will faithfully execute the Office of President of the United
States and will to the best of my Ability preserve protect and defend
the Constitution of the United States

President John F hennedy began his Inaugural in 1960 with
these words ~ We observe today not a victory of party but a cele
bration of freedom—symbolizing an end as well as a beginning—
sigmfving renewal as well as change For I have sworn before
you and Almighty God the same solemn oath our forebears pre
seribed nearly a century and three quarters ago

The oath 1s ceremomal though serious a President can take
the oath after assuming office President-elect hennedy became
President Kennedy at noon on January 20 1960 even though he
did not take the oath until fifty one minutes later When President
Kennedy was assassinated Vice President Johnson became Chief
Executive immediately and was sworn in later

Section 2 (Clause 1)
The President shall be Commander 1n Chief of the Army and Navy
of the United States and of the Militia of the several States when
called 1nto the actual Service of the United States

The President 13 the supreme commander of all United States
military forces His orders supersede those of any general or
adnural Yet the President 1s a civilian officer an unbroken trad:
tion 1 the United States requres the government to control the
military In the habeas corpus case m which the general was told
to obey the orders of a judge (see p 56) the Supreme Court
said  The supremacy of the eivil over the military 1s one of our
great hentages 31

The Commander m Chief 1s not restncted to the authonty to
command troops and devise strategies dunng war In 1861 on
Tuly 4th President Lincoln proclaimed that he bad authonty to
make war and he sent ships to blockadt h orts
an attack on Fort Sumter even though Congress had not declared
war In the Prize Cases the Supreme Court affirmed the constitu
tionality of his actions Dunng the Second World War President
Roosevelt used his powers as Commander m-Chief to establish 2
host of executive agencies to deal with war emergencies such as
the Office of Emergency Management the War Labor Board the
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War Production Board and the Office of Economic Stabilization
Congress gave hum the authornty to create dozens of others such
as the Office of Price Adminsstration

Seetion 2 (Clause 1, continged)
he may require the Opinion 1n wnting of the principal Officer in cach
of the executive Departments upon any Subject relating to the Duties
of their respective Offices

Some of the del to the Ct tional C wanted
to require the President to consult an official councit But no com
promise conld be reached on what that council could be and its
opponents were able to kill the proposal The President may if
he wishes consult his Cabinet officers though he does not have
to The size of the g and complexity of its op
m fact insure that the President speak to the Secretanes of State
Defense and Treasury the Attorney General and others many
times every week Formal Cabinet meetings have become a tradh
ton but the President may go without them 1f he wishes

Section 2 (Clause 1 continued)
and he shall have Power to grant Repnieves and Pardons for Offenses
agamnst the United States except in Cases of Impeachment

The Presidential pardon restores all nights to the person con
victed of cimes such as the right to practice his profession 3 The
President can suspend a convicts federal jarl sentence A Prest
dential pardon does not give the convicted person the nght to be
reimbursed for the fine he paid however or to be compensated
for the ttme he spent m prison He must appeal to Congress to
pass an “amnesty law  and there 1s no assurance that he will get
1t Congress cannot revoke a Presidential pardon

Section 2 (Clsuse 2)
He shall have Power by and with the Advice and Consent of the

Senate to make Treaties provided two thirds of the Senators present
concur

The Presidents treaty making power 1s one of his most 1m
portant  Although the Senate must approve a final treaty by a
two-thirds vote 1n order for it to become binding law the Prestdent

has the sole power to negotiate the terms of treaties with foreign
countries
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Treaties are entered into for a vanety of purposes To provide
a means by which the countries of the world can solve common
problems the United Nations was formed through a complex
series of treaties To bring a halt to the explosion of radioactive
bombs n the atmosphere many nations have signed the Nuclear
Test Ban Treaty proposed by President hennedy i 1963 Peshaps
the most common kind 15 the treaty of Friendship Commerce
and Navigatton which two nations will sign granting nghts to
each others citizens establishing means of settling disputes be
tween the countnies providing g, trade and

and all g emb: and ambassadors The Umted

States has signed such treaties with scores of countries

Some treaties are  self executing  If a treaty grants a right to a
foreigner such as the nght to own property i the United States
he can sue n the courts to enforce his right if it 1s mnfringed since
the treaty becomes federal law Other kinds of treaties depend on
the independent support of Congress even after ratification by the
Senate If the treaty calls for expenditure of United States funds
for instance for the construction of defense establishments the
Congress must first appropriate the funds and authonize the
expenditure and its refusal to do so can thwart the entire treaty
Thus the House of Representatives exercises an indirect check
over Presidential treaty making power even though the Constitu
tion does not spell 1t out

Usually the President negotiates and signs a treaty and then
presents it to the Senate Politically the Senate 1s forced to go
along since the United States would have a hard time justifying
to world opimion why 1t refused to honor a treaty already signed
Sometimes the President will withhold his signature pending Senate
approval But the Senate does not always comsent the treaty
bringing the United States into the League of Nations in 1920 was
rejected by the Senate

Treaties are not the only methods of ntemnational agreement
Very frequently today the President enters into  executive agree
ments —agreements authonized by Congress under its power to
regulate commerce the mail and copynght and patents Execu
tive agreements do not require a two-thirds vote of the Senate and
St o Teason wre umng o wide wse The Weaky powes olan
overlaps with the power to make executive agreements

Section 2 (Clanse 2 contlaved)
and he shall nominate and by and with the Advice and Consent of
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the Senate shall appont Ambassadors other public Mimsters and
Consuls Judges of the supreme Court and all other Officers of the
United States whose Appomntments are not herein otherwise provided
for and which shall be established by Law but the Congress may by
Law vest the Appomntment of such wnferior Officers as they think
proper i the President alone tn the Courts of Law or 1n the Heads
of Departments

A government of laws must be run by men To the President 1s
committed the responsibibity of narmung all the high officers of the
federal government—~Cabmet officers heads of admunistrative
agencies and members of thewr boards all federal judges ambas
sadors to foreign countries and others in the diplomatic service
Through this power the President can place his stamp on the
policies of the nation by choosing men who share his views The
Senate must approve his nomimations by a majonty vote

Once the officer 1s commusstoned the Senate cannot revoke sts
vole ‘The Senate does not have the power to remove officers of
the United States unless an officer 1s first impeached by the House
But n many cases the President acting alone may fire an execu
tive officsal of he chooses including Cabinet officers and other
political agents

The President cannot however remove all federal officers The
so<alled ndependent agencies such as the Federal Trade Com
mission were created by Act of Congress to enforce Congressional
policy The FTC and and many other agencies have legislative and
judicial functions which are supposed to be mdependent of day
to-day poliics 1f the President could remove members of these
agencies he could curtail their independence In a case ansing out
of President Roosevelts attempts to fire a member of the FTC
the Supreme Court dented the power of the President 1o remove
independent officials (even though he appomts them) It 15 quite
evident that one who holds hus office only duning the pleasure of
another cannot be depended upon to mamtain an attitude of mde
pendence agamst the latters will &7

Congress cannot tell the President whom to pick but st can fix
the qualifications for all federal jobs except those specifically
spelied out in the Constitution itselt In fact Congress has gone to
such great lengths 1n presc ibing the standards for persons 1 manv
public offices (party affiliation age cizenship residence pro-
fessional expenence) that the Presdent must sometimes choose
from a small number of men

Perhaps the miost sweeping setting of standards by Congress 13
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the Hatch Act of 1940 This law prohubits all persons in the execu
tive branch luding employees of and dep
from taking an active part in pohuical management or politieal
campaigns  Only the President Vice President and certan
policy deternmining officers  such as Cabinet members are
exempted
George P Poole a roller n the United States munt at Phil
adelphia had been a ward executive commutteeman 1 that city
He worked actively for his party on election day at the polls Re
Jecting his position that the Hatch Act (which would force him
out of hus Job) violated his Ist Amendment nghts of speech and
association the Supreme Court in 1947 upheld the law 13
The purpose of the Act was to make public employees more
efficient by removing them from pressures which would come
from engaging in politics It would be difficult for a civil service
employee who disagreed with the party in power to refuse to go
along with hus boss request that he campaign for hus boss party
The Act allows employees to say  Sorry sir its not that I dislike
you or your party but only that federal law forbids me Said the
Court It 1s only partisan political actvity that 15 [forbidden]
Expressions public or private on public affairs personalities
and matters of public interest mot an objective of party action are
uarestucted by law so long as the government employee does not
direct his activities toward party success

Section 2 (Clause 3)
The President shall have Power to fill up all Vacancies that may hap
pen dunng the recess of the Senate by granting Comnussions which
shall expire at the End of their next Session

If a vacancy m a public office exists whether or not 1t arose
before the Senate adjourned the President can name whomever he
pleases to the job But the appomtment only lasts until the end of
the next session usually not much more than a year from the tume
when the President fills the vacancy

Section 3 (Clause 1)
He shall from time to time give to the Congress Information of the
State of the Union

Section 3 not only gives the President power to act it prescribes
certain duties acts which he must undertake Not that Presidents
have been loathe to carry out these duties ndeed this section 15
the kernel of the Presidential power
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Usually the President gives the State of the Union address every
year m January But the tumng 15 up to the President and there
have been years 1n which more than one such speech was given
The nformation on conditions in the United States 1s today as
much (or more) for the benefit of the citizens as it 15 for indwidual
Congressmen  with whom the President communicates privately
all the ime The fact that he must give a formal address forces the
President to give some consideration to how he can explan the
condition of the country to the voters and what he plans to do for
the year to come

Section 3 (Clause 2)
and d to therr Consid such M as he shall
judge necessary and expedient

One of the most important functions of the President 1s to
recommend legistation to Congress Although bills are mdepend
ently proposed by Congressmen and Senators the most important
legis 1s prepared by the department The federal
budget 1ncluding appropnations for the miltary for domestic
programs and foresgn aid 15 worked out n advance and submitted
to Congress by Senators and Congressmen of the President s party
Similarly such legsl P asr of the federal
government creation of new agencies and departments traffic
safety conservation labor relations taxation and numerous others
origmate 1n the appropriate government department and are sent
along 1o Congress for consideration The laws which eventuaily
emerge from Congress are the result of extensive compromise
between President and Congress between the two parties and
among conflicting interests throughout the nation

Section 3 (Clause 3)
he may on extraordinary Occasions convene both Houses or either
of them and 1n Case of Disagreement between them wath Respect to

the Time of Adjournment he may adjourn them to such Time as he
shall think proper

On 2 number of occasions Presidents have called the houses of
Congress together for of legist. the
Senate alone has been convened 1n order to approve nonnations
and treatics But no President has ever adjourned Congress




CHAPTER 4

The Federal
Courts

ARTICLE 3

Section 1 (Clanse 1)
The judicial Power of the Umited States shall be vested in one supreme
Court and 1n such 1nfenor Courts as the Congress may from time to
tume ordain and establish

Like legistative and executive power the Judicial power is nowhere
defined n the C It was that the Sup Court
and any other federal courts which Congress might establish would
exercise the same general powers which courts m England and m
the colonies had long exercised

The judicial power has come to mean the power of a court
following regular proceaures to hear the arguments of both sides
of a real dispute and to make a final and binding judgment as to
which party to the dispute 1s entitled to the relief he seeks Once
the judgment 15 made neither Congress nor the President can
legally upset the decision mn the particular case This prmeiple that
judgments of courts are final s another clement m the separation
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of powers (The attentive reader will recall that mn one kmnd of
case Congress can reverse the Court 1n the decision of the particu

lar case when the Court rules that a state cannot enforce a regula
tion of commerce because 1t conflicts with the need for uniformty
Congress can pass a law permutting the state to continue as
before 17 This rarely happens ) Of course Congress can often
change the rules handed down by courts Whenever the Court inter

prets a federal statute and Congress disapproves the law can be
changed The Court s decisions can also be changed by later cases in
the Court itself and also by consttutional amendment But these
changes affect only future cases not the parties to the case the
Court has already decided (However see the discussion of retro-
activity 1n connection with the 6th Amendment see p 159 )

A number of particular powers make up the general judicial
power Courts can determine theirr own guidelines for nterpreting
statutes and the Constitution (called rules of construction )

ey can make their own rules of procedure when authonized by
Congress They can hold a person 1n contempt of court when
he imterferes with the orderly processes of the court (he can be
put in jail until he promises to obey) Courts can fashion remedies
called for by the case before them unless Congress specifically
protubits them from using a particular remedy Thus 1 accident
suits the courts can order one person to pay another money (called

money damages or simply damages ) The courts can issue
writs of habeas corpus and orders (calied inyunctions ) prohibit
mg a person from downg somethmg or compellmg him to act
(These are by no means all the remedies ) Courts can ssue a
subpoena  an order fo 2 person to appear 1n court as a Witness
Courts can appoint special assistants temporarily to aid 1n a given
t‘:se and can admut or disbar attorneys from practicing before
em

The Constitution deals only with the judiial power of the
United States the states are {ice to expenment with their judicial
power as they see fit (within the Iimsts imposed by the Bill of
Rights and the 14th Amendment see for mstance p 344)
:gﬁfongress cannot regulate the procedures and powers of state

s

Although the Supreme Court 1s the only court required by the
Constitution Congress has created a number of inferior or

lower federal courts under the power granted to it by this sec-

tion and by Section 8 Clause 9 of Article Generally the federal
court system 1s divided into three parts
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Furst 1s the system of federal district courts  which handle
all federal trials and a great bulk of other judicial work The
United States 1s now divided into nminety two districts 1 each of
which sits a distnct court with from one to twenty four judges
Each state has at least one distnict court

The next higher set of federal courts 1s the court of appeals
The nation 1s divided mto eleven circuits  1n which a court of
appeals sits These courts do not have tnals they take appeals
from the judgment of the district courts Each circwit has from
three to twelve judges Almost always three judges sit on each case
never less On some occasions all the judges sit en banc

At the top of the federal courts stands the Supreme Court In
certain kinds of cases appeals from the varous circusts can be
taken to the Supreme Court But it can also hear cases on appeal
from the state supreme courts Since almost every case which
comes to 1t will have been heard in at least one appellate court
the Supreme Court does not serve as merely another court to take
an appeal to—from the more than 2 700 cases which are appealed
to 1t the Court generally chooses those whose settlement would
most contribute to 1 development of the law and a resolution of
great public controversies

There are also a number of other federal courts which do not
fit into the three tier system These are the specialized courts which
hear specific kinds of cases they include the Tax Court the Court
of Claims and the Court of Customs and Patent Appeals Appeals
from their decisions may be taken to the circuit courts and then
to the Supreme Court

Some governmental bodies—such as the National Labor Rela
tions Board the Federal Trade Commussion and the Securities
and Exchange Commussion—have been gnen power by Congress
to decide certan kinds of cases at the tral level Yet they are not
courts within the meamng of Article 3 Although the courts of
appeals and the Supreme Court have the power to review cases
which the agencies have decided 1 practice very few of the total
number of admimstrative cases are decided by the federal courts

Section 1 (Clause 2)
The Judges both of the supreme and infertor Courts shall hold their
Offices duning good Behaviour and shall at stated Tomes recewve for
their Services a Compensation which shall not be dimiished duning
their Continuance 1 Office

Congress has the power to determine how many Supreme Court



THE FEDERAL COURTS 81

and other federal judges there should be For a century, the
Supreme Court has consisted of nine Justices but this was not
always true At the beginming the Chief Justice of the Umted
States and five Associate Justices served on the Court Congress
added Justices over the years until the number reached ten 1n
1863 Three years later Congress provided that as vacancies
occurred the number should be reduced to seven But the number
never dropped below eight and m 1869 Congress set the number
at nme where 1t has since remaimed

Federal judges hold their office for life and cannot be removed
from office except by impeachment for lack of good behavior
What constitutes lack of good behavior 1s not clear but it has
usually meant conduct of a criminal or morally reprehensible
natute like taking bribes

The salary of the federal judge cannot be reduced while he s
n office (though 1t can be mcreased) At one time it was said
that the passage of federal ncome tax laws could not apply 1o
udges since the mcome tax 15 a reduction m the salary In 1939
the Supreme Court reversed its earlier opinion and allowed stself
to be taxed Permutting judges to be taxed on the same basis as
everyone else 1s merely to recogmze that judges are also Citizens
and that their p lar function n g does not g
an immumty from shanng with their fellow citizens the matetral
burden of the government whose Constitution and laws they are
charged with admunistering * 19¢

Section 2 (Clause 1)
The judicral Power shall extend to all Cases 1n Law and Equity ans-
ng under this Constitution the Laws of the United States and Treaties
made or which shall be made under therr Authonty

JURISDICTION

Just because the courts have judicial power does not mean that
f‘hey can exercise 1t whenever they want The court must first have
Junsdiction  over the case before 1t can be brought fot trial and
appeal The Constitution says that federal courts have junisdiction
over certan elasses of cases anly If ane of these cases comes ap
then the courts can exercise therr full judicial power over 1t But
i the court does not have jurisdiction it must dismiss the case at
the outset Junsdiction deals with what cases the courts can hear

fudicial power with what they can do with those cases over which
they have junsdiction



82 UNDFRSTANDING OUR CONSTITUTION

DEFINITION OF CASE™ AND ‘ CONTROVERSY”

Furthermore the courts can exereise their gudicial power oaly
whena case or controversy” has ansen The courts cannot gne
out advice When in 1793 Premdent Washungton asked the
Supreme Court for its opinton concermng the meamng, of certam
treaties Chief Justice John Jay replicd for the Court that it was
powerless to do so and would not

What a case” or t 18 not alwayy casy
to ascertam  Vanous doctrines have been developed to clanfy
when a case 1s a case and when st s not

For mstance the Court will not dectde an abstract question just
for the sake of deciston In 1906 Congress passed a law allowing
David Mushrat and other Cherokee Indians to brng suit in the
federal courts to determine whether prior acts of Conuress regulat
ing the Cherokees titfe to their fands were consututional In
Muskrat v Umited States the Court disrmssed the sust on the
grounds that it had no junsdiction to consider the clam Ther~
was no concrete dispute between the Untted States and Muskrat
he was merely sung because Congress said he could The Act of
Congress was unconstitutional since Congress authonized a suit
not ailowed by the Constitution namely onc m which there was
no casé or controversy

Not only must there be a real dispute but the person who is
suing must have a substantial interest 1n the controversy You can
not sue on behalf of your neighbor who was hurt in an automobile
accident You do not have standing

Even 1f you do have an interest it cannot be a minor one Mrs
Frothingham found that out when she sued the government to
stop the payment of federal funds to programs designed to protect
the health of newborn children She clamed that the Maternity
Act of 1921 was unconstitutional because Congress had no power
to spend federal tax money n such a manner Her injury she
claimed was 1n having to pay more taxes than would otherwise
be necessary Sard the Court  [Her] mterest in the moneys of the
Treasury—partly realized from taxation and partly from other
sources—1s shared with millions of others 1s comparatively munute
and indeterminable and the effect upon future taxation of any
payment out of the funds so remote fluctuating and uncertamnt
that no basis 18 afforded for an appeal to the preventive powers
of a court * Thus the taxpayer sut cannot be brought
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federal courts (although a number of states allow taxpayer smts
1n their own courts)

A case or controversy does not have to be one m which
the mpury or damage has already happened The Court has upheld
the Declaratory Judgment Act of 1934 allowing federal courts to
declare the nights of parties where an actual dispute exsts and an
mjury has not yet happened but 1s likely to 1if the parties act as
they say they will For instance before 2 person breaks a contract
he will want to find out if he has the legal nght to If the Court
says he does not he may reconsider his decision

CASES ARISING UNDER ' THE CONSTITUTION AND FEDERAL LAWS

1 Law and Equity Among the cases which the Court has
Junsdiction to hear are those In law and equity ansing under the
Constitution  federal law and treaties In this context the word

law refers to a special kind of law—~that which was decided by
common law courts n England Centunes ago Enghsh courts
developed a very ngid set of procedures and remedies For in
stance the most common remedy was the money judgment, and
1t could be obi d only by pleading the case ding to ity
cate rules And what good was a money judgment when your
neighbor was about to do irreparable mnjury to you for which
monty would be no compensation? What good was a contract to
buy fand if the seller refused to give up the deed?

More and more dissatisfied people appealed to the hing and his
mnisters for a justice that the courts could not give One of the
Kings closest munisters the Chancellor was put m charge of these
appeals and dunng the 16th and 17th centuries the courts of

chancery developed much looser and more flexible remedies
than those available 1n the older common law courts Because
the remedies were farer or more equitable this new type of
court came tn time to be called a court of equity and its remedies
were known as equitable remedies  The usual remedy given by

the common law was the money judgment Equity devised such
remedies as the injunction

.?l the time the Constitution was written the two separate court
Syvems existed side by sie in America and they each apphied
"I)‘:“ rSixﬂ'cxen( law to the cases over which they had junsdiction
i

d the d but gave federal conrts
the power 10 hear both kinds of cases—those which common law

courts could hear and those which equity courts could hear (By
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the middle of the 19th century 1t became evident that much un
necessary confusion and even imjustice resuited from the division
between the two kinds of law So a reform movement on both the
state and federal level began to merge common law and equty
mnto a single court Except for a very few states today the states
and the federal system each have one set of courts which can
apply both the cornmon law and equity and which can give com
mon law and equitably remedies )

2 The Meanmng of Ansing under the Constutution The
federal courts cannot take just any case which mvolves common
law or equity disputes It can take only those disputes which arise
under the Constitution federal law and treaties Cases so arise
whenever a court must interpret the meaning of the Constitution
federal statutes or treaties m order to decide the case As Chief
Justice Marshall said in 1821 A case in law or equity consists of
the right of one party as well as of the other and may truly be sad
to amise under the Constitution or taws of the Umted States when
ever 1ts correct decision depends on the construction of erther °
By giing federal courts the power to interpret the Constitution
federal law and treaties this clause gives the federal courts and
the Supreme Court m particular the most important aspect of

Judiczal review  the power to declare unconstitutional those laws
which conflict with the Constitutton whether they be federal or
state

Although the C does not specifically say that the
courts should have this power Article 6 (see p 101) makes the
Constitution the laws of the United States and treaties the su
preme law of the land This bemng so the power of the Supreme
Court to decide q of Iity 15 ble Most
people at the Constiutional Convention probably assumed the
power State courts had upset laws of therr legislatures when the
laws conficted with the state consttutions The power of judicial
review—the power to mnterpret constitutions statutes and other
laws—was long held to be a part of the judicial power

Some people disagreed Why shouldnt Congress be able to
nterpret the Constitution. equally as well as the Court? The su
premacy of the Court over Congress 1n matters of constitutional
meanmg was settled in 1803 i Marbury v Madison probably
the most famous of all Supreme Court cases

Marbury had been named by President John Adams to a justice
of the peace court in Washmgton DC just before President
Adams term of office expired Marbury s commussion had been
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signed but not delivered when Thomas Jefferson took the oath of
office President Jefferson told hus Secretary of State James Mad:
son not to deliver any commissions which remamed m the White
House Jefferson the Democrat was anxious not to have in United
States courts any more judges appomted by Adams the Federal
ist, than were legally necessary

So Marbury went to the Supreme Court and sued for a wnt
of mandamus agamst Secretary Madison The wnit of mandamus
18 a court order directing a government official to carry out a task
which he 15 under a legal obhganon to do

‘The Court was faced with a dilemma Jefferson mtensely dis
Iiked the Federahst philosophy Chief Justice Marshall was ighly

p of the Dx philosophy Marshall was 1 fact
the same man who had earlier signed Marbury s commission while
Secretary of State in Adams Admumstranon 1t Jefferson defied
the Court 1ts power as the third element in the system of checks
and balances might be seriously weakened even destroyed

Marshall was equal to the task He noted that Marbury had
brought his swt to the Supreme Court, mnstead of to a lower federal
court because of the Judiciary Act of 1789 This Congressional
Iaw gave to the Supreme Court the power to 1ssue a wnit of man
damus This Jaw Marshall said was unconsttutional since the
Constitution gave the Court Junsdiction to hear such a case only
on appeal That 1s Marbury was asking the Court to act as a tnal
court and the Constitution allowed 1t to act as an appellate court
only (except m two rare types of cases) Since the Congresstonal
law went further than the Constitution allowed and smce the Con
sttution 15 the supreme law of the land the mandamus section of
the Judicrary Act of 1789 was vord When the Court must choase

tween Constitution or federal law it 13 bound to pick the Con
stitution

Before striking down the law Chuef Justice Marshall declared
that Marbury was Jegally entitled to the office of justice of the
peace since the commission had already been signed by President
Adams Marshall thus began a tradition of constitutional nterpre
tation which ss still more or less followed today usually the Conrt
will not interpret the Constitution unless there 1s no other way to
settle the given case Jf Marbury had not been entitled to the
Judgeship for wnstance the Court would not have had to mguire
mto the meaning of the Constitution

In most instances when it 1s foreed to interpret the Constitution
because of a law which 15 said to conflict the Court will presume
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that the statute 1s constitutiona! and find a way Of it can) of con
struing the statute so that it does not conflict with the Constitution
The Court has a number of other self imposed rules which Timit
its power to interpret the Constitution

By far the bulk of the Courts work consists of cases deahing
with fedcrat law and not with the Constitution Of the thousands
of laws passed by the states and Congress since 1789 no more
than 90 federal laws and 800 state laws have been declared un
constitutional Tt 1s stgnificant that far more state than federal laws
have been mvahdated The power of judicial review 1s most 1mm
portantly a power to create umiformity of federal law State laws
by their very nature tend to conflict with the umiformity of a
national Constitution Satd Me Justice Holmes I do not think
the United States would come to an end if we lost our power to
declare an act of Congress void T do think the Union would be
mmperiled if we could not mke that declaration as to the laws of
the several states

Section 2 (Clause | continued)
— to all Cases affecting Ambassadors other public Mimsters and
Consuls

When representatives of foreign governments get into legal
trouble m Amenica their cases can be heard by the Supreme
Court By itself this clause does not prevent state courts from
deciding divorce and simular cases involving foreien ambassadors
and diplomats But Congress has made the jursidiction of such
cases exclusive 1n the Supreme Court because relations with foreign
gov and ther rep are delicate Rather thae
having possibly fifty different rules the Court can decide cases
with uniformity (However cases brought by ambassadors and
munsters and cases volving consuls can be brought i state
courts as well )

Section 2 (Clause 1 continued)
—to all Cases of Ity and Turssd

A third system of courts sprang up 1 England some 800 years
W Thes wan e woms AR wdnas wnd ke dall b
cases mvolving the high seas The special admuralty courts were
necessary because the merchants who engaged in commercial
transactions among many countries had to depend upon courts
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which understood their particular problems All sca traveling
countnes had admralty courts Thus i addition to cases of com
mon law and equity federal courts are empowered to hear cases
of admuralty and mantime junsdiction

Today this 1s a broad junsdiction It ircludes the following kinds
of cases among others accidents and mjunes which happen at
sea of on navigable nland waters and lakes whether on ship er
on a crashing airplane njunes which ships or other water vessels
cause to people or buildings on Jand mantime contracts such as
those that concern employment of seamen the supplyimg of ships
with goods and isurance policies on vessels and injunes to
stevedores and others who unload and do work on ships while
docked

Because Congress under the necessary and proper clause can
pass laws which help the courts carry out thetr powers and because
martime matters are almost always matters of interstate com

merce Congress has steadily entarged the scope of the admiralty
and mantime jurisdiction

Section 2 (Clause 1 contmued)
—to Controversies to which the United States shall be a Party

The United States Government has an obvious nterest n bemg
able to bring lawsuits m its own courts Congress has made this
d 1 SO wh the Umited States 15 a party to
alawsuit state courts cannot hear the case
This clause does not give private mdviduals the nght to sue
the federal government however In England 1t was long held that
the King who made the laws was above the law and could not
be sued The doctrine of sovereign immuntty 1s a holdover from
that belief—the government cannot be sued without its consent
There are a number of statutes passed by Congress which allow

mdwiduals to sue the government in many though not all kinds
of cases

Section 2 (Clause 1 continged)
~—to Cont oversies between two or more States

When states get mto disputes over boundary hnes or the pollu
tion or diversion of each others water systems an independent

referee 15 necessary The Constitution and Congress have made
the Supreme Court the exclusive umpite
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Section 2 {Clause 1 continaed)
[— between a State and Citizens of another State —)

This clause was repealed by the 11th Amendment (see p 166)

Section 2 (Clause 1 continued)
between Cttizens of different States

THE DIVERSITY JURISBICTION

When residents of different states get nto a legal hassle (because
for mstance they disagree over the mterpretation of a contract
they signed or one of them mjured another n an auto accident)
they may turn to the federal courts to resolve the dispute even
though the plaintiff could also sue m a state court Because the
states were independ after the Revol 1t was
feared that a citizen of one state might not be fairly treated m
another state So the diversity junsdiction  was created to give
people of diverse state citizenships an independent forum (The
Distnict of Columbia 1s not a state for purposes of this clause
and a United States citizen who lives abroad cannot sue 1n federal
courts under this clause because he 1s not a citizen of a state )

If citizens of different states have a dispute mnvolving federal
faw they do not need to pownt to this clause n order to get their
case into federal court since under this same clause as we have
seen federal courts have junsdiction over cases mvolving federal
law Except in rare cases theref d
deals with cases nvolving state law

But what 15 state law?

One of the most important powers of courts 1s the power to
make up the law themselves when no act of the legislature covers
the situation  For hundreds of years i England the courts de
veloped a bodv of law known as the common law It dealt with
physical mjunes caused by assault with unmntentional accidents
resulting n damage to person or property with rules relatng to
contracts and with dozens of other everyday occurrences

Because e courts Yook one case al a tme they could decrde
cach case on narrow grounds Thus if the next case m the general
area was somewhat different, the courts were free to decide it 23
justice required Gradually the precedents and principles which
emerged became gwiding policies of the common law The un

the dversity |
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written rules (actually written down 1n the judges opmions) were
equal 1n importance to acts of Parhament

Of course Parliament could change the common law whenever
it wanted But unless Parliament acted the courts had a free hand

S0 1n each state the courts exercise this same power to declare
the common law State legslatures can modify or abalish the rules
but the courts have the power in turn to mterpret the legislation
State law then 1s twofold 1t 1s the combination of the legisla
ture s statutes and the common law of the courts

‘When the federal courts have junsdiction to hear cases because
the parties come from different states therr disputes concern the
meamng of state law The Judiciary Act of 1789 told the federal
courts that when a state stafute 1s mvolved, they must apply the
state law

But the Judiciary Act was silent on what to do when the com
mon law only was nvolved Must the federal courts tum to the
state common law or could they make up thewr own a federal com
mon jaw?

For nearly a century from 1842 until 1938 the Supreme Court
sad that federal courts could ‘gnore state court decisions and
make up their own law Tn 1938 m Ene Railroad v Tomphins
the Supreme Court reversed a century of precedents and said that
from then on the federal courts must apply state court decisions

In the Ere case Tompkns was mjured by a railroad car while
he was walking along the track He was a Pennsylvania citizen
and the railroad had its business offices 1n New York so he sued
m federal district court in New York The legislature had left the
law of negl {carel g 1 mnpry) m the hands
of the courts as have most states The state’ common law sad
that the railroad was not responsible for the acadent given the
particular circumstances the federal rule said that it was The dis
trct court decided 1n favor of Tompkins applying the federal rule
The Court of Appeals for the Second Circnt (which covers New
York Connceticut and Vermont) affirmed

The Supreme Lourt reversed saying that there was no such
thing as federal common law Federal courts can interpret federal
statutes treaties and the Constitution but unlike the state legisla
tuzes they cannot make up thew own nales The commvon Jaw deals
mostly with mjury and contract cases which always come up
the state courts (unless as here the parties are residents of differ

et states and want to go to federal court) When the parties are
1 federal court only because of the diversity junsdiction 1t makes
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1t s still not as great as Congress could make 1t For instance suts
mvolving federal law cannot be heard in federal courts today
unless the amount 1n controversy is more than $10 000 When the
state courts hear federal cases they must use federal law just as
when federal courts hear cases involving state law they must use
state law

Although Congress cannot expand the junsdiction beyond the
hrits laid out n the Ci it can withd
whenever 1t wants even for the imited purpose of stoppmg the
Supreme Court from deciding a case already argued In 1869 for
mstance military authorities m M ppt placed a
editor under custody He sued for a wnt of habeas corpus and
when he remaned m custody he appealed to the Supreme Court
Congress was afraid that in considening the appeal which rested
m part on the Reconstruction laws passed after the Civil War the
Court mght find some of them vnconstitutional So a statute was
enacted withdrawing the Supreme Court s appellate junsdiction o
cases mvolving habeas corpus Even though lawyers had already
argued the case before the Court the case was dismissed for lack
of Junsdiction 4! (Jurisdiction 1n habeas corpus has been restored }

The power of Congress over the courts 1s thus very broad an
unwise use of Congressional power to curtail jurisdiction of the
courts could seriously hamper law and order If cases cannot be
settled by courts they may be settled by violence So for the most
part Congress has resisted proposals to hmut the courts power to
hear cases When the Supreme Court ruled in 1964 that equal
numbers of people must be allowed to vote for each state assem
blyman and senator (see p 187) some members of Congress
wanted to withdraw junisdiction from the federal courts m this
%und of case But the proposal was killed even some who distiked
the Courts state were

PP

agamnst curtathng its power to hear the cases

Section 2 (Clause 3)
The Trial of all Crimes except n Cases of Impeachment shall be by
Jury and such Trial shall be held 1n the State where the sard Crimes
shall have been committed but when not commutted within any State
the Traf shall be at such Place or Places as the Congress may by Law
have directed

This clause has been refined by the 6th Amendment (se¢ p
151)
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Sectlon 3 (Clause 1)
Treason against the United States shall connist only m levyng War
aganst them or 1n adhenng o their Encmies giving them Awd and
Comfort. No Person shall be convicted of Treason unless on the Testi
mony of two Witnesses to the same overt Act or on Confession n
open Court.

Treason 1s the only crime defined in the Constitution  Congress
has no power to change the defimtion

The language mn this clause dates back to the Enghish Statute of
Treasons of 1350 People werc being convicted of treason for acts
which only by a stretch of wild imagination were related to what
we today think of as treason Under the Constitution two wit
nesses must both actually have seen the treasonous acts circum
stantial evidence will not do When a citizen Jomns the army of an
enemy nation hus treason s clear enough But it 1s almost tmposst
ble to define what 1s meant by giving aid and comfort to the
enemy and cases of such treason have been rare Nevertheless the
fact that an act does not constitute treason or cannot be proved
as such does not mean that Congress cannot make the act illegal
Thus Congress outlaws espionage and sabotage and the two-wit
ness rule does not apply

Section 3 (Clause 2)
The Congress shall have Power to declare the Punishment of Treason
but no Attainder of Treason shall work Corruption of Blood or For
ferture except dunng the Life of the Person attainted

Treason in early England was pumished severely and often un
fanrly The relatives of the traitor—who was often convicted on
fimsy evidence—lost their property ( forfeiture ) simply for the
cnme of being related Children were barred from inhenting the
trattor s property after he was executed the traitor s estate would
£0 to the King istead This was known as corruption of blood

The taking from those not convicted of treason was outlawed
the United States



CHAPTER 5

Federal-State
Relations

ARTICLES 4 7

ARTICLE 4 Section 1
Full Faith and Credit shall be given in each State to the public Acts
Records and judicial Proceedings of every other State And the Cor
gress may by general Laws prescribe the Manner in which such Acts
Records and Proceedings shall be proved and the Effect thereof

Without the full faith and credit clause people would continually
be uncertain of therr nights If a person wins a judgment against
someone who broke a contract or caused an automobile accrdent
the decision of the court would not be much good if the loser
could siumply leave the state in order to avoid paying If a marriage
m one state was invahd 1 another people might never travel of
move To msure the stabiity of the legal system each state s
required to give binding effect to the laws of the sister states
The most important aspect of full faith and credit 1s the en
of court jud A final 1s not open to
question 1n other state courts except in rare circumstances If the
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Joser leaves the state all that the winming party has to do 1s con
tact 2 lawyer m the state Where the losing party has gone The
tawyer will take a copy of the courts judgment (prepared accord
g to the rules laid down by Congress under its power to regulate
1n this area) and present st to the court of his state That court will
then 1ssue a judgment declaring the ongmnal judgment vahd and
ordenng the losing party to pay It he sull refuses tis property
can be attached (taken) by the court and sold at a publc
auction the proceeds of the sale will then go to the winning party
1 the other state

If apphed strictly and hterally full faith and credit could be
harsh Oftentimes this 1s true m dwvorce cases Wwhere the wife
leaves her home to go to another state (often Nevada because of
its hberal divorce laws) Suppose the wife gets her divorce and
an award of amony but the husband had no chance to contest
the case Should the alimony decree be recognized in the ex
fusband s state” 1f st s the former husband will have been de
prived of his might to a hearing in court So the full faith and
credit clause has sts exceptions

Acts of the legislature are not always enforced by sister states
either The criminal laws of one state are never enforced by an
other But a judgment 1n one state that a person owes taxes can
be enforced m another state

The situations which arise under the full faith and credst clause

can be exceedingly complicated and Congress has done little to
untangle the confusions

™ Section 2 (Clause 1)
e Citizens of each State shall be entitled to all Privileges and Im
munities of Cittzens n the several States

No state may discrimunate agamst citizens of other states m
order to benefit its own eitizens States eannot prevent nonresidents
from freely travelng through them from owmng property 1n the
state or from setthing down A law which made nonrle):(dynls 2
Tigher taxes than residents on property within the stat y uldpbi
mvalid Nor can a state refuse to permit nonresidents cfr::x sung
n 1ts courts on substantially the
Citizens enjoy Y e terms a5 those which 15

AT . Sectonz (e
erson charged in any State with Tre;
who thall flee from Justice and be f:‘l;':’ l:';lo’r:,ym :{ otshcr Cr;’r:\j’
er State
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phrase In the famous case of Luther v Borden the Supreme
Court declared that 1t could not judge between two factions mn a
state each claimung to be the only legitimate government The
case arose out of Dorrs rebellion n Rhode Istand mn 1841 Dorr
and his followers wrote a new state constitution liberahzing the
night to vote and proclaimed 1t in effect The state government
appealed to the President for help but federal troops were not
sent When the state militia invaded Luthers house (he was a
supporter of the rebellion) he sued The Court dismissed the case
refusing to decide which side was the lawful government The
decision to protect the states against mnvasion is up to the President
and Congress (Dorr and his followers lost and the ongmal
government regamed control but the constitution of Rhode Island
was soon changed anyway )

The Supreme Court has consistently refused to decide disputes
in which was questioned the power of the states to orgamize gov
ernmental functions m certan ways and to establish certam
political procedures Exceptions to the Courts general reluctance
to consider political questions are its receat holdings i cases
involving the apportionment of state legislatures (see p 187)

Congress has authonized the President to call out the National
Guard when riots or rebellion occur in the states Presidents have
Pad occasion to use this power when local nots became too wiolent
for the city and state police to put down

ARTICLE §

The Congress whenever two thirds of both Houses shall deem it
necessary shall propose Amepdments to this Constitution or on the
Appli-ation of the Legislatures of two thirds of the several States
shall call a C for A d which 1 either
Case shall be vahd 10 all Irtents and Purposes as part of ths Cor
sttution when ratfi"d by he Legi latu es ot three fourths of the
seve al States or by Canventions in three fourths thereof as the on¢
or the other Mode of Ratificaticn may be proposed by Congress Pro-
vided [that no Amerdment which may be mad~ prior to the Year
One thousand ¢ ght huadred and e ght shall wn any Manner affect
the first and foa-th Clauses n the N nth Section of tne first Article
and] that no St.te witho.t 1 s Consent shall be deprived of its equal
suffrage 1n the Senate

Although the Constituuon was written to endure it needed an
escape valve i order to preveat 1t from blowmng up should wny
of 1ts parts fall imto widespread disfavor A Constitution which ©
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easy to amend on the other hand 1s not much of a Constitution
as the expenence of many foreign countries shows because the
whim of the majonty can change fundamental nights at any time
So the amendment procedure was made difficult but not impos
sible Oaly twenty five amendments have been passed since 1787,
and when it 15 considered that ten of these the Bull of Rights
were passed by the first Congress and ratified by the states within
two years the rate of change has been small

All amendments to date have been proposed to the states by a
two-thirds vote of each house of Congress (The President 1s not
required to sign them ) The amendments have then been sent to
each of the states when a majority vote in the legislatures of
threc-quarters of the states (thurty eight) has ratified the amend
ment 1t goes into effect as a full part of the Constitution m no
way mnfentor to any other clause and superior to those which it
changes

Only one amendment was ratified by the alternative procedure
spelled out m this Article The 21st Amendment which repealed
the 18th Amendment (prohibiting liquor 1n the Umted States)}
was ratified by special conventions i each of the states rather
than the state legislatures It was thought that conventions elected
by the people of each state meeting for the sole purpose of debat
ing the amendment would be more likely to ratify it The legisla
tures were dominated by representatives from rural areas and it
was feared that they might sull support the 18th Amendment

Amendments can also be brought about by the action of the
states rather than Congress If two-thirds of the states petition
Congress 1t must call a national convention to consider amend
ments This has never happened although at press time a serious
effort to call a Convention was bemng made Thirty two of the
necessary 34 state legislatures had passed resolutions calling for
a Constitutional Convention to propose an amendment to over
turn the Supreme Courts one man one vote deciston (see p
187) The resolutions were all passed quetly and a publc
counter reaction did not set mn until The New York Trmes noted
that a movement was afoot Critics of the Convention pointed to
the danger that once cailed 1t might propose all sorts of amend
ments as reactions agamst recent Supreme Court rulings con
cerming school prayer (see p 119) and crimmal procedures
(sce p 142) Even if 34 states apphed to Congress 1t 1s unclear
what kand of Convention Congress would have to call Would
Congress b zble to tell the convention what amendments to con



100 UNDERITANDING QUR CONSTITLTION

uder? Would it be able to make rules for the Convention? Would

it be able to change the amendments proposed? These arc un
| g (Il a Convention were to wnte an amendm at

three fourths of the state Jegnlatures would still have to ratify )

Some proposcd amendments have not been ratfied by three
quarters of the states There are sull two amendments hingerng
from 1789 one from 1810 and onc from 1861 The Supreme
Court has hinted that these amendments are so far out of date
that they cannot now be ratificd Dut what about 2n amendm nt
which has waited for only thirteen years”

Tn 1933 the hansas legstature ratficd the proposed “child
labor amendment which the Kansas senate had previously re-
jected The Ransas Supreme Court had dersed a wt of man
damus to compel the secretary of state of hansas to cancel the
ratfication  On appeal the Supreme Court upheld the state
Supreme Court 1n cffect altowing the ranfication by hansas o
stand The Court ruled that 1t would not question whether aa
amendment has been lawfully raufied That 1s a question solely
for the states and when the Sceretary of State declares an amend
ment to have been ratificd by a sufficient number of states, it
b part of the Ci Amending the C 53
political process with which the Court will not interfere 3!

Because of the uncettainty resulung from this case as to how
Jong a time can go by before an amendment grows out of date
some recent amendments have specified that they shall not become
operative unless ratificd within seven years of thewr proposal by
Congress

Only one part of the Ci cannot be ded the
provision giving each state two Scnators Unless the state agrees
(which presumably no state ever will) two Senators are required
This provision m Article § was part of the great compromuse
which led to the establishment of two houses of Congress
m brackets d the slave trade 1t s

(The p
now obsolete )

ARTICLF § Clause 1

All Debts contracted and Engagements entered into before the Adop-
ton of this Constitution shall be as valid aganst the Umited States
under this Constitution 23 under the Confederation

This clause was put i the Constitution to wmsurc that debts
would be paid and the continuity of povernment recognized A
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new nation Was not formed with the adoption of the Constitution
only a new form of government

Clanse 2
This Constitution and the Laws of the United States which shall be
made 1n Pursuance thereof and all Treaties made or which shall be
made under the Authonty of the Umted States shall be the supreme
Law of the Land and the Judges n every State shall be bound there
by any Thing in the Constitution or Laws of any State to the Con
trary notwithstanding

This 1s the supremacy clause and it remams to this day one
of the most important provisions in the Constitution It was partly
on the basis of this clause that Chuef Justice Marshall was able
to rule that the Supreme Court had the power to 1nvalidate laws
of Congress which conflicted wath the Constitution  Sumilarly the
Supreme Court has the power to rule on the constitutionality of
state laws Whenever a state law conflicts with the Constitution
or a statute of Congress or a treaty the state law must fall

Because federal Jaw 1s supenor to state law the states cannot
tax the property ot transactions of the federal government In
McCullochk v Maryland the state tried to tax the Umted States
Bank chartered by Congress  The power to tax wmvolves the power
to destroy Chuef Justice Marshall wrote and demied the power

The supremacy of federal law 1s far reaching In 1916 Fngland
and the United States signed a treaty for the protection of migra
tory birds Congress then passed a law regulating the killing cap-
turing and selling of many species of birds The state of Missount
protested Congress could not vegulate bwds which the state
owned within 1ts borders 1t said Missour: pointed to the fact that
Congress had earher tried to pass the same kind of law when there
was no treaty and the law was declared unconstitutional The
Supreme Court recognized that the law unsupported by treatv
might be bad but the treaty made the constitutional difference

The United States had the power to enter mto the treaty—once
1t did the supremacy clause demands that state law must go
especally smee Congress can pass legislation to help enforce lawiul
treaties Here a national mterest of very nearly the first magn:
tude 1s mvolved It can be protected only by a national action
concert with that of another power The [birds have] no perma
nent habitat [in the state] But for the treaty and the statote

there soon mught be na bieds for any powers to deal with We
see nothing in the Constitution that compels the government to
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sit by while a food supply 1s cut off and the protectors of our
forests and of our crops are destroyed So spoke Justice Holmes
for the Court ®

The supremacy clause also shows that though the United States
1s a federalism  the state governments and federal government are
not wholly separate and distinct things The supreme court of
Rhode Island once disnussed a case in which the defendant was
sued for a violation of federal law The state court said that the
United States and the state of Rhode Island werc separate
sovereignties and that neither had to enforce the penal law of the
other Rhode Island pomted to the fact that under the full faith
and credit clause states were allowed to deny enforcement of the
crimunal laws of sister states But the Supreme Court reversed
The penal law of the Umted States 1t said by virture of the
supremacy clause 1s the policy of the states also 3¥* (Most federal
crimes are not taken to state courts because Congress has declared
that only federal courts can try the cases }

State court judges are bound to follow the Constitution and
federal laws even if the law of their own state tells them not to
State judges are thus responsible first to the United States Con
stitution

Although the Constitution 1s superior both to federal laws and
to treaties federal statutes and treaties are on the same level with
respect to each other Even though in the eyes of the world the
revocation may be illegal a later Congressional law can nullify a
previous treaty at least with respect to domestic applications the
courts cannot then uphold the treaty Likewise a later treaty
nullfies a prior conflicting law of Congress

Claunse 3
The Senators and Representatives before mentioned and the Mem
bers of the several State Legislatures and all executive and judicial
Officers both of the United States and of the several States shall be
bound by Oath or Affirmation to support thrs Constitution

Upon entering office Rep state legrs!.
federal and state judges and all members of the executive depart
ments of federal and state governments must take an oath to
support the Constitution

‘When Abe Fortas took the oath of office on becoming Associate
Justice of the Supreme Court 1n October 1965 he took the fol
Towing oath to fulfill his constitutional obligation T Abe Fortas
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do solemnly swear that T will support and defend the Constitution
of the United States agamnst all enemies foreign and domestic
that T will bear true faith and allegiance to the same that I will
take this obligation freely without any mental reservation or pur
pose of evasion and that T will well and fathfully discharge the
duties of the office on which I am about to enter So help me God’

Clause 3 (continned)
but no religious Test shall ever be required as a Qualification to any
office or public Trust under the United States

Ttis 1 1o deny public office because of
Iis religion Strictly speaking this clause applies only to federal
office But the freedom of religion sections of the 1st Amendment
make 1t equally applicable to the state governments (see p 117)
In 1961 for mnstance the Supreme Court struck down a Maryland
statute which required all persons to declare a3 behief m God before
they could become notary publics i the state The states have no
night to ask a person about his behefs concerning God or religion
even whether he has any beliefs at all 140

ARTICLE 7

The Ratification of the Conventions of nine States shall be sufficient
for the Estabhshment of this Constitution between the States 5o rau
fying the same
DonEe 1n Convention by the Unammous Consent of the States present
the Seventeenth Day of September m the Year of our Lord one
thousand seven hundred and Eighty seven and of the Independence
of the United States of America the Twelfth In Witness whereof We
have hereunto subscribed our Names
[Here follow thirty mine names see pp 2676 J

The men at the Constitutional Convention were not completely
unanimous in their support of the Constitution as it had been
drafted As a show of umty the Pennsylvania delegate who ac
tually wrote the final version of the Constitution Gouverneur
Morns suggested that the Conststution say that it had been signed
by the unammous consent of the states present This was done
lthough many bers of the C. refused to sign at leas!
one member of every state placed his signature on the document
(except for Rhode Tsland which had no delegates)

The Framers chose conventions rather than state legulatures
as the means of ratfying the Constitution Even the formality o
presenting the document to the Congress was dispensed with The
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sit by while a food supply 1s cut off and the protectors of our
forests and of our crops are destroyed ™ So spoke Justice Holmes
for the Court %2

The supremacy clause also shows that though the United States
13 a federalism the state governments and federal government are
not wholly separate and distinct things The supreme court of
Rhode Island once dismissed a case in which the defendant was
sued for a violation of federal law The state court said that the
United States and the state of Rhode Island were separate
sovereignties and that neither had to enforce the penal law of the
other Rhode Island pointed to the fact that under the full faith
and credit clause states were allowed to deny enforcement of the
criminal laws of sister states But the Supreme Court reversed
The penal Jaw of the United States 1t said by virture of the
supremacy clause 1s the policy of the states also 137 (Most federal
crimes are not taken to state courts because Congress has declared
that only federal courts can try the cases )

State court judges are bound to follow the Constitution and
federal laws even if the law of their own state tells them not to
State judges are thus responsible first to the United States Con
stitution

Although the Constitution 1s superior both to federal laws and
to treaties federal statutes and treaties are on the same level with
respect to each other Even though in the eyes of the world the
revocation may be illegal a later Congressional law can nullify 2
previous treaty at least with respect to domestic applications the
courts cannot then uphold the treaty Likewise a later treaty
nullifies a prior confiicting law of Congress

Claose 3
The Senators and Representatives before mentioned and the Mem
bers of the several State Lepislatures and all executive and Judicral
Officers both of the United States and of the several States shall be
bound by Oath or Affirmation to support this Constitution

f

Upon entering office § Rep state leg
federal and state judges and all members of the executive depart
ments of federal and state governments must take an oath to
support the Constitution

‘When Abe Fortas took the oath of office on becoming Associate
Justice of the Supreme Court in October 1965 he took the fol
Towing oath to fulfill his constitutional obligation I Abe Fortas
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do solemaly swear that T will support and defend the Constitution
of the Umited States agamnst all enemies foreign and domestic
that T will bear true faith and allegance to the same that I will
take this obligation freely without any mental rescrvation or pur
pose of evasion and that 1 will well and faithfully discharge the
duties of the office on which I am about to enter So help me God

Claase 3 (continned)
but no rehigious Test shall ever be required as a Quahfication to any
office or public Trust under the United States.

Ttis 1 to deny public office because of
tus religion Strictly speaking, this clause applies only to federal
officc But the freedom of religron sections of the 1st Amendment
make 1t equally applicable to the state governments (see p 117)
In 1961 for mstance the Supreme Court struck down a Maryland
statute which required all persons to declare a belief in God before
they could become notary publics in the state The states have no
night to ask a person about his beliefs concerning God or religion
even whether he has any beliefs at all 14

ARTICLE 7

‘The Raufication of the Conventions of nine States shall be sufficient
for the Establishment of this Constitution between the States so rat
fying the same

Done 1n Convention by the Unamimous Consent of the States present
the Seventeenth Day of Septemnber in the Year of our Lord one
thousand seven hundred and Eighty seven and of the Independence
of the United States of America the Twelfth In Witness whereof We
have hereunto subscnibed our Names

[Here follow thirty nine names see pp 267ff ]

The men at the Constitutional Convention were not completely
unanimous m their support of the Constitution as 1t had been
drafted As a show of unity the Pennsylvama delegate who ac
tually wrote the final version of the Constitution Gouverneur
Morns suggested that the Constitution say that it had been signed
b‘thhe unantmous consent of the states present This was done

h many bers of the C: refused to sign at least
one member of every state placed his signature on the document
(except for Rhode Istand which had no delegates)

The Framers chose conventions rather than state legislatures
as the means of raufymg the Constitution Even the formality of
presenting the document to the Congress was dispensed with The
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delegates wanted no delays or obstacles to ratfication They
thought that the already established national Congress and state
legislatures might stand 1n the way State conventions elected by
the people constituted solcly for the rpose of passing on (hc
new would exg the the
Convention hoped The delegates to the state conventions would
not feel as bound to uphold the status quo as mught the stae
legislators By July 1788 the conventions had acted

The Constitution officially look cﬂ:ct Mnrch 4 1789 cven
though General Wash was n d until Apnl 30
Laws which conﬂlc(:d with the Consmuuon before this date were
not mvalid until March 4




PART ll

THE RIGHTS
OF THE PEOPLE






CHAPTER 6

The Job
is Never Done

Even before the Constitution was ratified in the summer of 1788
people were asking for changes They were not meck about it
‘Many state legisiators declated they would voie agamst rahfication
because basic nghts were not guaranteed to the people Others
said they would vote for the Conststution—provided it was
amended immediately by the first Congress Sull others wanted 1t
rewntten by another convention In the end of course the Con
stitution was ratified by more than the necessary mine states but
to their yes votes 2 number of state legislatures had attached 2a
recommendation that 2 Bill of Rights be added
The men who had wnitten the C were not mdiff

or sloppy or simply forgetful They had completed a war not so
many years before agamst many of the tyranmes which were to be
prohibited by the Bill of Rights But they thought that a Bull of
Rights spelling out what mndividual liberties the people were to
have would be unnecessary Why? Because the Constitution which
we have just explored contams no grant of power to Congress to
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told Fischer that he could speak his mind that no harm would
come to lum whatever lus opinion Fischer then humbly said that
he could not approve of the Act of Supremacy for under the
faw of God hing could not be sct above Pope For thuis opinion
the king broke his word imprnisoned Fischer and tried him for
treason after a rubber stamp jury found him guilty the Lord
Chancellor sentenced him as follows  You shall be led to the
place from whence you came and from thence shall be drawn
through the city to the place of execution at Tybone where your
body shall be hanged by the neck half alive you shall be cut down
and throwne to the ground your bowels to be taken out of your
body before you bewng alive your head to be smutten off and
your body to be divided into quarters and after your head and
quarters to be set up where the King shall appomt and God
have mercy upon your soule The King reduced the sentence to
simple death and Fischer was beheaded

In 1619 Will:lam of Essex wrote a book i which he predicted
hung James I would die in two years unless he renounced his
evil ways The prediction was based on an analysis of vanous
biblical warnungs concerning tyrants Only one copy of the book
was made and it was placed mn a box and secretly transmitted
to the kung For this effrontery Willlam was sentenced to death
guilty of ligh treason

The

ples are endl f beaten from people
the accused demied defense lawyers for certain crimes religious
mynorities [ d And the h 1es realized that this

sort of thing mught continue to happen unless a Bill of Rughts
was established

With the undsight of a century and three quarters 1t was for
tunate the first Congress felt compelled to carry out the rec
ommendations of the people For even with the Bill of Rights
American history 1s stll full of examples of attempts by state
and fede al governments to restrict freedom Even before the
federal Bill of Rights was written three men were convicted m
Massachusetts of poliical libel 1n the face of a specific pra
hibition In the state agamst such t Seven
years after the federal Bill of Rights was adopted the Seditron
Act was passed by Congress outlawing speech and writing which
was offen ve to President John Adams and the Federalist party
then ir pewer Quite a performance for a Congress which ac
cerding to Hamilton and Madison had been given no power by
the Constitution to do this in the first place and had then spe
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cifically been denied the power in the Bl of Rights (The Act
lapsed three years later and the Congress did not repass 1t the
Federalists having lost control The Court mever passed on its
constitutionality )

“The fears of those who advocated a Bill of Rights were jus
tfied and the first Congress in 1789 scttled down to the task of
drafting such 2 bill In the House of Representatves Madison
who had ongmally opposed a Bill of Rughts on the grounds that
1t was unnecessary now sit down to work out a politically accept
able solution He combed all the state proposals and came up
with less than twenty amendments After a special commttee
shaped thum the House passed The Senate ked
out three of the proposed amendments and the jomt Senate
House conference commuttee deleted two more bringing the num
ber to twelve These were approved and sent to the state Jegisla
tures and by December 1791 all but two survived The first two
amendments—relating to the number of Representatives m Con
gress and to the pay of Congressmen—failed to gam support The
remumng ten were ratified and these constitute the Bill of Rughts
(Ma sachusetts curiously enough failed to ratify the ten amend
ments This state which had pressed ~o vigorously for a Bill of
Rights finaliy got around to ratfying in 1941—on the 150th
ann sersary of the Bill of Rights )

Stmce 1791 onlyv fifteen other amendments have been added
Most of the later amendments related to structural changes
the government Some however dealt with basic  unahenable
nights  the aboliion of slavery the nght of women to vote
Ant one amendment above all—the t4th—radicall; altered the
meaming and application of the Bl of Rights and the power of
the federal government

Ornginally the Bul of Rughts prohbited only the federal gov
cmmment rom mte fermg with basic nphts of citizens Thus al
though the Corgress could not pass laws abndging the freedom
of speeen or religon or take away the rght 1o jury trials the
states could and dd An amundment to restrit the state legs
fatures 1 this regurd—said vy Madison to be the most valuable
amerdment—had been defeated n the Senate durmg debate on
the Bl of Rights, partly heause many states already guaranteed
these nghts in therr own constuutions Neserthele s 1t was often
argued hat the Bill of Rights applied to the states aiso

Tn 1833 tne Supreme Court settied the pomnt Barron owred
a whar, 1n Balt more The city Fad donerted he waters m which
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the wharf sat m order to build a system of smooth straight paved
mads As a result Barrons wharf dried up and his commercial

was rumed Ball did not offer to reimburse him
for huis losses and he sued the city m 1822 The case finally
reached the Supreme Court eleven years later Barron argued
that when the 5th Amendment said no person shall be deprived
of hfe liberty or property without due process of law it meant
the state could not nnn his business without paymg The Court
disagreed If the federal government had done the same thing 1t
would have had to pay But the 5th Amendment and the rest
of the Bill of Rights was intended solely as a limitatton of
power by the government of the Umited States and 1s not appl
cable to states or aities Since the only ground of junsdiction
was a case ansing under the Constitution the Court had to
dismuss the suit when 1t ruled that the Constitution did not apply
Barron v Baltimore thus gave the states the green light to deny
to their citizens nights which the federal government could not
deny There matters stood for more than thirty years

After the Civil War however m an effort to guarantee freedom
and full opportumty to ex slaves Congress proposed and the
states i 1868 ratified the 14th Amendment which reads in part
nor shall any State deprive any person of life liberty or property
without due process of law  Within the last half-century that
clause has been used to make the Bill of Rights apply against the
states also

Due process of law onginally meant fair and just procedures
Because justice to one man may be tyranny to another the due
process clause 1s perhaps the vaguest in the Conctitution Nev
ertheless since the 1920s the word hberty has come to take
on a broad meaning The freedoms of speech rehigron and press
are now firmly established liberties secure agamst state inter
ference as well as federal Many of the guarantees of fair proce
dure in Amendments 4 through 8 have also come within the pro-
tection of duc process (though not all)

“The history of Liberty has largely been the history of observ
ance of procedural safeguards  So said Mr Justice Frankfurter
i 3 case mvolving the issue of how many hours at one sitting
the police could question a suspect (The answer Not too
many *)

Some have found it strange that the Supreme Court has in
creasingly become a kind of arbitrator of police and court regu
lations cnmes and Is Unless farr p
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are employed however all other nghts are hollow Cnime men
aces freedom but unjust impnisonments and high handed pohice
tactics infringe on freedom also

Article 1 defined some procedures that were so unfarr that they
were never to be used by state or federal governments—the ex
post facto laws and bills of attamder were among them These
prolubitions were befieved to be isufficient so other specific
procedural requirements were written mto the Bill of Rights
These include prohut against bl hes and
seizures coerced confessions and cruel and unusual punishments

At vanious times since the passage of the 14th Amendment it
has been asserted that none of the Bl of Rights applies to the
states the entire Bill of Rights applics to the states and some
but only some of the procedural requirements of the Bill of
Rights are applicable equally to the states This last view has
won out The Bill of Rights has not been absorbed i~to the due
process clause of the 14th Amendment m onc large chunk In
stead it 1s bemg  selectnely incorporated case by case clause
by clause into the 14th Amendment As more and more provi
s ons have been ncorporated i recent years it appears more
and more likely that someday perhaps almost the entire Bill of
Rights will find a home 1n the 14th Amendment

But whether absorption or incorporation (call 1t what
ever you want) by what justification has the Bill of Rights come to
be increasingly swallowed up by a clause i the 14th Amendment
which reads as follows  nor shall any State deprive any person
of life Liberty or property without duc process of law ? The 5th
Amendment has a due process clause also If other parts of the
Bill of Rights (such as the mght asamst unreasonable searches)
are not part of the due process clause of the 5th Amendment
(otherwise why would these other fnichts have been put 1n?) how
13 1t that they are part of the substance of the wdenncally worded
due process clause i the 14th Amendment” This redundancy
once worned the guardians of the Constitution today the repe
tition 15 favared For ngamst the oppressions of two governments
two clauses must stand ready to protect the individual

Focus on the words of the due process clause No person
shall be deprived of Ife Lberty or property without due process
of law  The Constitution does not say that Ife hberty or prop
erty can pever be taken away but it does say that these can be
taken away only 1f due process of the law—the fair procedures—
are folfowed All crimmal penalues prescribe the deprivation of
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at least one of these lfe (the d ath pemalty) liberty (il sen
teret Ins of the npht to vote)  propetty (monetary finet)
Refore any of these can be taken away then all organs of gov
emment—lepstative executive and judiclab—emust obrerve certain
procedures

The enence of du~ process requirements hat been desenbed
tn a number of ways Fair ptecedures have been said to be those
implicat in the conrept of ordered liberty ™ They are “prnciples
ol justice 3o rooted i1n the traditions and conswicnte of our people
as 1o be ranked as fundimental ™ They are principles such that
a fair and enlighten~d system of justce would be imposuble
without them ™ Neither hberty nor justice would evist of they
were sacnficed  They are the  fundamental principles of liberty
and justice which Lie at the base of all our civil and pohitrcal insu
tutions "™ The absence of these procedures would  offend those
canons of decency and farness which eepress the notions of jus
uice of Unghsh spealung peoples esen toward those charged wuth
the most hemous offenses ¥ 1f the government violates the re
quired procedures it engaces ;o conduct that shocks the con
science MY

It unfair procedures do any of these things they offend “due
process of law  Such descriptions are necessanly vague They
sugeest the spint of the principle not the principle wself They
indicate that what shocks the conscience of one set of judees at
one time (and hence what is within the meanine of the dve proe
ess clause) may not shock the conscience of another Court at
another ime  So the most fundamental fact to be observed about
the due process clauses 1s that they never stop growing they are
constantly developing What those who wrote the amendments
thought they were tryine to do i the 4th or 5th or 8th Amend
ment 15 of small concern The real question 1 what are today s
standards? Four centuncs ago the cutting off of cars was not
considered  cruel and unusual punish It was a
place Today 1t would be automatically prohibited by the Sth
Amendment As the sense of American justice develops so also
does the Constitution

An increasing number of cases coming to the Supreme Court
m the 1960s have concerned the mcorporaton of parts of the
Bill of Rights nto the 14th Amendment At an almost furious
pace the Court has absotbed more and mor¢ provisions and
greatly enlarged their scope The evolution of the 14th Amend
ment has become almost a judicial revolution Taken together
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the Bil of Rights and the 14th Amendment represent an enor
mously expanding system by which freedom continues to be guar

anteed to the people i the face of rapidly growing federal and
state governments



CHAPTER 7

The Basic
Freedoms

THE 1ST AMENDMENT

Amendment 1
Congress shall make no law respecting an establishment of religion or
prohubiting the free exercise thereo! or abndging the freedom of
speech or of the press or the nght of the people peaceably to assemble
and to petition the Government for a redress of grievances

When men have realized that time has upset many fighting
farths they may come to believe even more than they believe
the very foundations of their own conduct that the ultimate good
desired 15 better reached by a free trade in sdeas—that the best
test of truth s the power of the thought to get itsell accepted
the competiion of the market and that truth 1s the only ground
upon which their wishes safely can be carned out That at any
rate 13 the theory of our Constitution Tt 1s an cxpenment as all
Uufe 15 an expensment ™ Thus Mr Justice Holmes dissented pro-
tesung the juling of those who had published political propa
gandain 19192
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I The Establithment Clause

A SCHOOL ATTENDANCE A New Jersey law allows local
school boards to make with
of students One township in |947 decided to repay bus money
to parents whose children went to Catholic parochial schools The
Suprtmc Coutt held in Everson v Board of Education that such
yment was not that 1t did not tend to estab-

luh a religion because it was used for a purely nonsectanan pur
pose In that landmark case the Cournt went far in defiming what
the constitutional rule 18 “The establishment of religion clause
of the First Amendment means at least this Neither a state nor
the Federal Government can set up 2 church Nesther can pass
laws which aid one religion ard all rehigions or prefer one rel
gion over another Neither can force nor influence a person to
£o to or to reman away from church against his will or force
him to pm{css a beliel or disbelief in any rehglon No person can
be hed for or o ligy beliefs or
dishehefs for church No tax i
any amount large or small can be lcv:cd to support any religrous
activities or institutions whatever they may be called or what
ever form they may adopt to teach or practice religon Neither
a state nor the Federal Government can openly or secretly par-
ticipate in the affairs of any religious organizations or groups and
vIce versa

These words were put to the test one year later The school
board of Champaign Tilinois allowed pubhic schools to be used
for religtous mstruction dunng school hours I a parent signed
a request card  the student would leave hus regular schoolroom
and recerve Teligious nstruchion Other students would continue
to study their regular subjects This so-called released time ar
rangement was struck down Said the Court ‘ Here not only are
the State s tax supponed publ:c school bwidings used for the

of The State also affords sec

tarian groups an invaluable 2id 1 that it helps to provide pupils
for the religious classes through use of the States compulsory
public school machinery This 1s not separation of Church and
State ®

New York has a different version of released time  In New
York students who want to recewve religious traming are excused
from school during a certain hour to go to a church or other
religions institution The public schools make no announcements
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of who attends or does not attend the outside schools the public
schools do not ask their pupils to engage in rehigious traming
they do not pass around cards they do not approve the religious
teachers as did the Ilimots schools Because of these substan

trally different facts the Court distingwished the Iihinois case from
the New York case saymg ‘The government must be neutral when
it comes t0 compenition between sects not that the government
cannot cooperate with religious authonues by adjustmg the
schedule of public events to sectanian needs  When 1t does coop

erate the government * follows the best of our traditions*¥™* The
New York program was upheld

B BIBLE READING AND PRAYER IN SCHOOL A number of
recent decistons have held that Bible reading and the saying of
prayers in public schools are a violation of the establishment
clause In a typical situation a particular passage from the Bible
would be read to a class during a homeroom period by student
or teacher and those who wished could leave

How does this constitute an establishment of rehgion? At the
teial in School District of Abington v Schempp Edward Schempp
a Umitarian and member of the Unitanian Church 1n Germantown
Pennsylvamia testified that the doctrines n the Bible which were
read to the class were contrary to hus family s religious beliefs

Why not have s children leave the room? The tnal judge
summarized the argument as follows Edward Schempp the chil
drens father testified that after careful consideration he had
decided that he should not have Roger or Donna excused from
attendance at these morming ceremomes Among his reasons were
the followmg He said that he thought his children would be
labeled as odd balls  before their teachers and classmates every
school day that children like Rogers and Donnas classmates
were lable to lump all particular religions difference[s] or rels
fious objections {together] as athessm  and that today the
word atheism 1s often connected with atheistic commumism  and
has very bad connotations such as un Amencan or [pro] Red
overtones of possible immorality Mr Schempp pointed out that
due to the events of the morning exercises following 1n rapid sue
ceston 4he Bitde 1exdng the Lords Prayer tne Flag Salute
and the announcements excusing his children from the Bible
reading would mean that probably they would miss hearing the
announcements so mportant to children He testfied also that
¥ Roger and Donna were excused from Bible reading they would
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have to stand wn the hall outside thesr homercom and that this
carried with 1t the imputation of pumshment for bad conduct

Anyone who has ever attended school can probably tesufy that
often pressure to conform will cause one to think somewhat less
of the person who 1s different By making this difference hinge
on religlon by establishing an atmosphere in which the school
seemed to be saying that a certam reltgion was a good thing the
school went beyond 1its constitutional power Furthermore i put
ting an direct coercton on the minonty the school abridges the
ndividual s free exercise of religion

None of this 1s to say that tod iy schools cannot study the Bible
as the bnlliant literature that it 1s none of this 15 to say that the
cultural and historical study of religion 1s forbidden i public
schools Far from it The Court specifically said s Schempp that
such studies would be entirely p under the C
What is forbidden 1s the conducting of a rehigious exercise

The public did not recewve the school prayer decision quietly
Many who perhaps did not fully understand what was sud pressed
for an amendment to the Constitution which would allow pravers
mn public schools Part of the impetus for such an amendment
came from those who thought the Supreme Court outlawed
prayers of course 1t did not In fact the Court stressed just the
opposite  other avenues of prayer are open and should be used
Prayers 1 church and prayers every day with the family at home
for those who want them are obviously acceptable Only when the
machinery of the state comes to play to foster prayer and Bible
reading 1s the worship objectionable These arguments convinced
Congress and efforts to overrule these decisions by amendment
have failed

2 The Free Exercise Clause

An estabhishment of religion does not necessanily coerce the
ndividual When the state forces the individual to act contrary
to hus religlous beliefs then st violates the second part of the
1st A d: s of relig; freedom

A 1925 Oregon law which required every student to attend
pable schools was attacked by the Socwty of Sisters 2 Cathole
orphanage whose existence was threatened by the law The Su
preme Court struck down the law rehgious schools cannot be
outlawed n such 2 manner and a person cannot be forced to
attend a nonreligious school 1°°
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Across the country 1n West Virgma 3 law required all stu
dents to salute the flag Some objected that the requied stff
arm salute was too much hke Hitlers (this was m 1942)
Although the manner of salute was modified somewhat the law
was enforced agamnst Jehovah s Witnesses The Witnesses objected
to saying the pledge of allegiance on the grounds that it con
fucted with therr hteral reading of the Bible which says  Thou
shalt not make unto thee any graven mmage (Exodus 20 4) The
children were expelled from school and both children and par
ents were threatened with prosecution unless they agreed to salute
They offered to give another pledge publicly ncludimg the fol
lowmng statement 1 respect the flag of the Unmited States and
acknowledge 1t as a symbol of freedom and justice for all  West
Virginia defended on the ground that national umty s the basis
of national secunty and that the states have the nieht to select
appropriate means for its attainment  West Virgimia was quoting
the language of a Supreme Court decision three years before in
which the power to compel the salute was upheld

Now the Supreme Court reversed uself In West Virgima State
Board of Educanon v Barnette the Court smd  Ultimate futility
of such attempts to compel coherence 1s the lesson of every such
effort from the Roman drive to stamp out Christiamity as a dis
turber of its pagan unity the Ingmsition as a means to religous
and dynastic unity the Siberran ewdes as a means to Russian
umty down to the fast faling efforts of our present totalitarian
;‘n;mlfs Those who begin coercive ehmination of dissent soon

N q 1 £,

y
of opiuon achieves only the unammity of the gra\cyard

It seems trite but necessary to say that the First Amendment
1o our Constuitution was designed to avord these ends by avoiding
these beginmings There 1s no mysticism 1n the American concept
of the State or of the nature or ongm of its authonty We set up
gavernment by consent of the governed and the Bill of Rights
demes those m power any legal opportumity to coerce that con
sent Authorty here ts to be controlled by public opmion not
public opiion by authorty

In stuking down the flag salute law Justice Jackson went on

€ say  {f there 1s any fixed star m our conshtutional constella
tion “L 18 that no official hugh or petty can prescribe what shall
be m politics 1 religion or other matters of

opiion or force citizens to confess by word or act their faith
therein
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More recently a woman was fired from her job 1n South Caro-
lina because she was a Seventh Day Adventist and could not
work on Saturday When she was unable to find work anywhere
else because no employer wanted her unless she could work on
Saturday she applied for state unemployment compensation ben
efits These were demed The Supreme Court reversed the South
Carolina Supreme Court which had held that she was not entitled
to the payments The refusal to pay her conflicted with her free
exercise of religion by penalizing her for belief that Satarday
instead of Sunday should be observed as the Sabbath 1%

3 Laws Restrainmg Religious Practices

The wisdom of forbidding the government to pass laws r1e
specting an establishment of religion or prohibiting the free exer
cise thereof' will probably not be demed m a country such as the
United States where there are at least eighty three separate reli
gious groups of 50 000 members or more as well as hundreds of
smaller groups Nevertheless some activities though they can be
Justified 1n the name of religion would disrupt our society too
much and have been outlawed The freedom to believe 1s wider
than the freedom to act

Polygamy the practice of having more than one wife or hus
band has been banned throughout the mation The prohibition
has been upheld as even though polygamy 1s advo
cated by the Mormons 1%

Sunday closing laws are another set of constitutronal statutes
which affect religion Many states have legislation requinng stores
to remaimn closed on Sunday Proprietors who for religious rea
sons close their stores on Saturdays have protested that they lose
busmess by being forced to close their stores on Sunday as well
This argument has so far proved unavailing Although Sunday
closing laws had religions ongmns today they merely provide a
day of rest for the great majonity of people who accordmg to
the Court should not have to be bothered by the noise and crowds
of shoppers and traffic It would be difficult furthermore to work
out an administrative system to make sure that those stores which
stayed open on Sunday were closed on Saturday On the other
hand some people have urged that there 1s an obvious distinction
between a large discount department store as in the case of Two
Guys from Harrison v McGinlev and the small Orthodox Jewish

~ food stores as in Gallagher v Crown Kosher Supermarket n
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which the consumers complamned also Since therr rehigion de
manded that they buy only from a kosher market they could shop
neither on Saturday nor on Sunday But the Supreme Court has
not made the distiction
A number of cases have ansen concerming government financial
aid to religion States often furmish textbooks to students m pub
lic and parochial schools alike 1n the Everson case the state
bursed parents of parochial school children for bus trans
portation Usually these arrangements have been upheld by the
Court on the ground that the government 1s wding not the rel

grous aspect of the parochial schools but rather the secular non
religious functions

FREEDOM OF SPEECH AND PRESS

It 15 not surprising that 1 a society which cherishes the mdividual
one of the most precious freedoms 1s the night of anyone to speak
and publish These are the only ways we know to commumcate
our ideas from this communication has come rehgion science
Tterature, commerce art and politics

Ideas are powerful and all new tdeas have been resisted by
some group at some time When truly radical ideas appear they
can be stamped out by killing those who advocate them During
the Middle Ages scientists who thought the earth revolved around
the sun were actually burned to death Thomas Pame s neighbors
vilified hum because he did not beheve i the hiteral truth of bib
lical stonies In England people advocating improvements 1
political and social life were condemned to death People everv
where have been intolerant of anything new and the fear of pun
1shment—whether 1t be death exile from country pnison or the
fact that the heretic 15 excommunicated—sufies not only the 1deas
that have been condemned but also any other 1dea which a person
thinks right be condemned

“Those who won our independence had confidence in the power
of free and fearless reasoning and communication of 1deas to dis
cover and spread political and economic truth Noxious doctrines
in those fields may be refused and their evil averted by the cour-
ageous exeruse of the night of free discussion Abndgement of
freedans of speech and of the press however impairs those oppor
tunities for public ed that are 1 to eff exercise

of the pawer of correcting error through the pre of &
government 1% £ ® processes of popuat
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But because tdeas incite some to nicht injustices and others to
ot for wrongs a hinc has always been drawn between speech
which advances society and that which is destructine In Amernica
a narrow view has been taken of what is destructive Merely be
cause an idea—such as birth control allowmg women to vote
or saying that God 1s dead—may lead to widespread social changes
it 15 accepted perhaps to a disappearance of an old way of Iife
15 not to say that 1t is destructive

This thought that freedom of spcech and press and related
nghts should not lightly be tcrfered with has given birth to
a doctrine of constitutional law known as the preferred post
tion of 1st Amendment rights Usually when Coneress or a state
legislature passes a law and a case ivolving the law s bemng
liigated the Supreme Court will presume 1t to be valid and will
require those who would have the ltw declared unconstitutional
prove that in the parficular circtimstances it does 1n fact conflict
with the Constitution When a case anises involving the st Amend
ment or a related right (such as Liberty to travel abroad protected
by the due process clause) the presumption s just the reverse
The law 1s presumed tvald unless the maker of the law who
1s claimng 1t does not collide with the Constitution can show
that i no circumstance will 1t conflict with a 1st Amendment
night or related nght 4 The Court will examine the law on its
face 1t will not narrowly mterpret a law which allegedly m
fringes the 1st Amendment in order to avold a constitutional
question '* Some have p that no 1 night
should be higher than any other but the preferred posiion  doc
trine seems hkely to remam This should not be shocking since
the 1st Amendment says no law can abridge the freedom
whereas other amendments indicate that a weighing of interests
must be made

Yet a weighing even of Ist Amendment rights must be made
Some speech can be destructive Slander and hibel hurt A speaker
who urges a restless crowd to take arms agamst smagned tyran
nies can cause nots physical injunies and property damaee A
pornographic book can harm the very young Someone whe con
spires with others to commit a cnime can also be dangerous So
because there are reasons why society needs to curb certan com
munications some methods of controlling speech and press are

\ permussible
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1 Prior Restramnt Iicensing

The most obvious wav to control 15 to require everyone who
wants to talk or to publish to subrmt what he wants to say to an
officral censor first Onlv 3f his work 1s approved can he then
speak hus mind Thus 15 also the most effective way to shut every
one up Prior licensing 15 usually not valid where it is allowed
1t must be surrounded by the utmost procedural precaution

A Maryland statute required all movie exhibitors to submut
their films first to the Maryland Motion Picture Censor Board
In 1965 a theater refused The pror restramnt inherent 1 the
system——so obnoxious even four hundred years ago—was uncon
stitutional the owners said The Supreme Court agreed Under
the Maryland faw the exhibitor had to prove the film should be
gven a license by proving that it was not obscene The Court
lad down the opposite tule the censor board must prove that
the film 1s not worthy of a license Furthermore the censor board
could deny or delay the license on its own The Supreme Court
ruled that the censor must either give the license within a short
pertod of time or go to court to stop the film from being shown
with the assurance that a court will decide the question promptly **

The Ist Amendment protects public meetings as well as movies
New York City passed an ord makmg rel
on the streets illegal unless a pernut from the police commis
sioner was first secured The ordinance did not specify any stand
ards for the commissioner to apply before granting or denying
a permut applicants were at his mercy The ordmance suggested
that 12 addition to ] gs to prevent g m
the streets the commussioner could refuse a permut if the speaker
was Iikely to ndicule  any religious belief or to preach atheism
or agnosticism  Carl Jacob kunz a Baptist mimster had received
a permit i 1946 At gs 1 C bus Circle he violentt
attacked Catholics and Jews callmg Catholicism a  religion of
the devil and Jews Christ killers The policc commussioner
revoked his permut after recewving a  flood of complamts and
refused hum one when he reapphied im 1947 and 1948 Finally
Kunz held ts anyway s derogatory lan
guage and was arrested and fined $10 Coming to his rescue the
Amenican Civil Liberties Union financed s Litimate appeal to
the Supreme Court which reversed hus convictions The power
of the commissioner to refuse a permut was an unconstitutional
PrIOT restraint on speech The commussioner did not have to jus
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tify hus refusal and :n fact did not even though Kunz admtted
he would continue to agitate The reason for the Court deciston
15 clear enough to stop hunz means the police could stop anyone
with whom they disagreed ¥

In fact this once happened in Jersey City New Jersey where
Mayor Hague was empowered to refuse permuts for speaking n
public if there was a Iikelthood of public disturbances or nots
The mayor seemed intent not to presenve the peace but to use
his power as an mstrument of arbitrary suppression of free
expression of views on national affairs  Every time the Congress
of Industrial Orgamizations (CIO) a group seeking to organize
the industrial workers in the town into umons sought a permut
to discuss national 1ssues in public Mayor Hague (a violent op
ponent of umonization) denied the request It was clear that he
was abridging the freedom of political opponents to speak The
CIO sued the mayor and the Supreme Court eventually ruled
that his power to grant permuts was unconstitutional

Not all licensing 1s unconstitutional however When the permit
system 15 used not to discimuinate agamst speech but to protect
a public need the system may be constitutional even if it does
cut down the night to express opimons For mstance Trenton NJ
had a oty ordmance forbrdding all sound trucks from gomg on
the public strects and emutting  loud and raucous noises  Tren
ton wanted to end the public nwsance of having phonograph
radic or loudspeaker nosse play out on the streets Since alter
native methods of disseminatmg information were avalable the
regulation designed to preserve public tranquility was upheld 7
On the other hand where some sound trucks are allowed and the
police chicf can use his discretion as to which ones the statute
ss 1valid 322 Tt s esther all or nothing

‘The protection agamnst prior restraint 18 a wide one A specific
license system docs not need to be in force in order for a gov
ernmental action to be declared unconstitutional For instance
a anesom law declared that a  malcious scandalous and
or other periodical could he
prevented fmm bexng published ( abated ) as a public nm
sance A Minneapolis periodical called The Saturday Press was
enjoined from further publication because 1t had attacked the
poiice chief and other city officrals declanng m inflammatory
demgage that dhey were grossly neghigane i thew daty & socvatad
with gangsters and took bribes The paper was not stopp d be
cause 1t had not secured a license no newspapers are licensed
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Rather 1t was told not to publish any more on the theory that it
mught continue to cnticize public officials But this 1s just as surely
prior restrant saud the Court  The fact that the Iiberty of the
press may be abused by muscreant purveyors of scandal does not
make any the less necessary the immumty of the press from pre
vious restramt n dealing with official musconduct Subsequent
pumishment for such abuses as may exist 1s the appropriate rem
edy consistent with constitutional prvilege  In Near v Minne
sota the Court ordered the state to keep hands off

2 Subseguent Pumishment

The aiternative to prior restrant through licensing 1s to make
certamn kinds of speech punishable after the speech 1s made This
tund of restramt 1s not quite as drastic as a licensing system
since 10 one has the power to refuse to let the speech be given
But the power to put in jail 1s nevertheless a sernious one and the
mere existence of laws on the statute books will tend to keep silent
for fear they might be prosecuted

A CLEAR AND PRESENT DANGER Perhaps the most impor
tant justification for curtailing speech 1s the doctrine of clear
and present danger first stated by Justice Holmes m 1919 The
™ost stringent protection of free speech would not protect a man
m falsely shouting fire 1n a theater and causing a panic The
question 1n every case ts whether the words used are used n such
circumstances and are of such a nature as to create a clear and
present danger that they will bring about the substantive ewils
that Congress has a night to prevent 12

Justification springs from the very nature of the test 1f the
best test of truth 1s the power of thought to get it accepted in the
competition of the market when there 1s no market—that 1s
when there 15 not enough time for debate—an inflammatory speech
which will cause noting or revolution must be within the power
of the police to prevent As Justice Brandeis said m Wiutney v
Califorma Those who won our independence by revolution were
not cowards They did not fear political change They did not
exalt order at the cost of liberty To courageous self reltant men
wth confidence n the powes of fice and featless rexsonmy 2p
phied through the processes of popular government no danger
flowing from speech can be deemed clear and present unless the

of the evil app ded 15 so that it may




”2e CUDERRTA I 6 O R CONUTITE TION

befall before these v eppoetun v for full ducutvon I ther= be
um= to expone theemh s utuon the Malichood ard fally et 1y
asert the cuil by e provens of edsatnn the remady 1o be ane
rled i more ancech notoent et w' rce Only an em fency
can pustify teprevin So b mant be the rule of authonty oty be
recon aled with freed ym ™

The W ar and present daner™ tent has piven the Supeeme
Court mu b diTuulty Lake all dtan v which come cempl te
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The Supreme Court upheld the convictions m all these cases
in the face of dissents n the first two by Justices Holmes and
Dranders and of their d with the i the last
Tn none of these cases did the danger seem to be immunent even
if 3t was clear The majonty 1n Gitlow v New York sud n fact
that it cannot be sud that the state s acting arbuitranly or unrea
sonably when n the exercise of its judement as to the measures
necessary to protect the public peace and safety 1t seeks to ex
tinguish the spark without waiting, until 1t has enkindled the flame
or blazed into the conflacration  In other words the clear and
present danger can be fuzzy and distant

An even more troublesome question had ansen throughout
How substwntive (serious) must the danger be n order for
Congress or the states to have the constitutional power to forbid
the speech which 1s supposedly nbout to prove the danger? At
vanious times the clear and present danger test has been used
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to outlaw obscenity labor union picketing speeches before hostile
crowds and cnticism of courts Often 1n these latter cases the
Supreme Court has reversed the lower courts permitting the
speech But 1t has never been clear whrther the clear and pres
ent danger test 15 the proper one for these kinds of cases

Funally i 1951 the clear and present danger test was turned
upside down Although 1t was ongmally framed to insure that
convictions would be sustamned only if a serious danger was both
clear and present the Supreme Court in Denmis v Umited States
upheld the conviction of people charged with having conspired
to teach the necessity for the use of force in overthrowing the
government They were NOT accused of having agreed to over
throw the government someday They were NOT accused of
having taken action designed someday to overthrow the govern
ment Nor were they accused of actually having taught anyone
how to go about using force and violence They were charged
merely with getung together and agreemng that the teachmg of
violent revolution would be a good thing

The Supreme Court applied a new test whether the gravity
of the ewil d by its improbability justifies such mnva
sion of free speech as 1s necessary to avoid the danger In other
words f the danger 1s very semous 1t need not be clear and
present at all only if the danger 1s small must 1t be clear and
present A sliding scale was introduced This 1s precisely what
the oniginal test was designed to avoid

The case arose m the early 1950s under the Smuth Act of
1940 designed to curb Communist actity In atself curtahng
Russian Commumists 15 not bad 1f they really do intend to try
to overthrow the government by force and violence But the case
provided fuel for the fire of fear

It now became all too easy to abridge the freedom of speech
and press Tt 1s not difficult to label as 2 Communist anyone with
whom the police or prosecutors or employers disagree Regard
less of whether he really 1s—for who can tell what it means to
be a real Commumist ag opposed to somebody who merely
hasy strange or different 1deas?—he who advocates something
less than 100 percent Americamsm  runs the nisk of bemg called
a Commumist and arrested prosecuted and convicted

In the early 1950 s thousands of people were affected because
they spoke out Some were fired from public employment not
because they were convicted of crime but only because they were

suspected  of bemg disloyal or un Amencan Others lost thewr
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Jobs with private cmployers whcn they espoused beliefs with
which their 1 a person could be
alienated from his commumty simply because he questioned the
sanity of a society which allowed such head hunting to go on
The temper of the times was strikingly close to the hystena
n Salem Massachusetts in 1692 when some young girls came
across a book which discussed how witches were supposed to
behave Mostly as a joke they accused a young half Indian half
Negro girl—a family slave—of bemng a witch In order to save
her life the girl confessed not only that she was a witch but that
others 1n the community were also If her master had not beaten
her quite so hard he mught not have got so many confessions
from her These people accused others and from the stones told
skies must have been dark with witches nding brooms Some peo
ple said the whole thing was downright nonsense and they were
promptly accused of bemg n league with the devil More than
twenty witches were killed mneteen of them hanged The whole
thing only came to a halt when witch hunters started accusing
proper Bostomans such as the clergy and merchants At that
point the special witch courts were dissolved and some 150 pris
oners were released from jail
So too when Senator Joseph McCarthy attacked proper Amer
icans such as officers 1 the United States Army the Communist
scare subsided And with the passing of the scare went the Su
preme Courts willingness to water down the clear and present
danger test In cases which arose dunng the later 1950's and early
1960s Denms v United States was limited Today before a per
son can be convicted he must be an active member of an illegal
organization he must know about and support the illegal organ
jzation 3 19 1% 110 Mere advocacy without more 1s permissible
The danger of infringing the right to speak 1s not imited to the
fact that speech in general 1s curtailed The danger 1s also that
the outlawed speech ts driven underground where underground
reasoning flounishes where fanatic Communists and others who
want to overthrow the government by force and violence are not
subjected to the potency of logic which would destroy their
reasoning When the public does not hear the Communists ar
guments or the arguments of ultra night wing groups 1t cannot
counter their arguments Channels for peaceful change are closed
The history of the past forty years should be «ufficient to dem
onstrate that there never has been a clear and present danger of
a violent revolutton “Clear and present danger™ at the outermost
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must mean within a matter of days In not cases when a person
by speaking to a crowd has caused the mob to become violent
so that injury is soon to occur the time perod 1s usually taken
to be minutes But there has been no serious violent attempt on
the government since possibly 1919 when these cases first arose
Perhaps 1t 1s as President Woodrow Wilson once said  The best
thing to do {with a fool] 1s to encourage him to advertise the
fact by speaking It cannot be so easily discovered if you allow
fum to remam silent and look wise but if you let um speak the
secret 1s out and the world knows that he 1s 2 fool

B LIBEL AND SLANDER The 1st Amendment it is gener
ally agreed was never mtended to give people the freedom to tell
Les about others A doctor s livehhood can be rumned if someone
falsely says he knows nothing about medicme A woman wrongly
said to be immoral’ may quickly lose old friends and develop
a coll of new and d ones People who have been
falsely accused are allowed to sue their accusers and collect money
damages for the wrongs It doesn t matter whether ime will prove
the accuser wrong the damage will already have been done Even
a cnmmal penalty imposed on someone for hbeling an entire
group of people such as racial or rehigious minorities 1s not
unconstitutional ®

When in the heat of poliics however a public official or a
candwdate 15 falsely accused of having done something wrong the
accuser i5 d by the 1st Amend

In one recent case The New York Times was sued for $500
000 for printing an ad pad for by a Commttee to defend
Martin Luther King and the Struggle for Freedom in the South
Among other things it stated that police ‘ringed the Alabama
State College Campus armed with shotguns and teargas Police
Commussioner Sullivan brought sut he charged that the police
did not ning the campus although they were there that the
students did not sing the song which the advertisement had said
they did and so on He also sard that though the ad did not
mention his name his reputation was injured because many people
read the word police to mean him He introduced no ewvidence
1o show whether Tis reputation suffered a $500 000 loss The
staff of The New York Times did not check the statements 1
the advertisement for accuracy not finding any reason to belicve
anything so stated was false The Supreme Court reversed the
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state judgment Crniticism of public officials the Court sad 15
protected by the 1st Amendment **

The danger of course was that libel suits could be used to
stop dissent 1n newspapers The fact that the statements were
false does not matter If people knew that they could be sued
for political Iibel they would be wary of talking at all Occasional
misstatements of fact or even frequent musstatements do not
lessen the need for consututional protection The Court noted
that any number of lawsuits could be mstituted against newspa
pers the sheer cos of defending the suits would force the paper
out of business Whether or not a newspaper can survive a suc
cession of such judgments the pall of fear and timdity imposed
upon those who give voice to public cnticism is an atmosphere
m which the First Amendment freedoms cannot survive

C CensorsHip OF MOraLs The justification for outlawing
publication of obscene books and pictures 15 not that otherwise
2 clear and present danger of a serious evil will be presented The
Justification 1s rather that a serious evil will have already been
done Pormography cannot be counteracted by large dosages of
wholesome reading such as the works of Benjamin Franklin Por
nography disturbs the mind once it 1s read and the mind stays
harmed

The trouble s that the Line between what 1s worthy lterature
and what 1s trash 1s exceedingly difficult to draw Literary works
of both Mark Twam and Benjamin Frankln have been banned
n some commumties within recent decades on the grounds that
lhey were obscene From time to time such classics as Boceaccio s

Flaubert s Mad. Bovary Zolas Nana have been
declared obscene as have modern novels such as Joyce s Ulysses
and Micheners Tales of the South Pacific There have been
hundreds of others More than fiction has been outlawed sex
education books by reputable doctors have been removed from
bookshelves by force of law Even some emment dictionaries have
toppled

Today as far as the Constitution 1s concerned these books
can freely be read Laws which attempt to take them from book
stores or Nibranes are unconstitutional

In 1957 the Supreme Court held that obscenity 1s not pro-
tected by the 1st Amendment At the same time the Court devised
a test which makes the definition of obscemity narrow  Whether
to the average persons applying contemporary commumty stand
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ards the dommant theme of the material taken as a whole
appeals to prurient interest ' ! In subsequent cases this test was
taken to mean that three things must be shown (1)} the dom
imant theme of the matersal taken as a whole appeals to a prurient
mterest | sex  {2) the matenal 15 patently offenswe because
1t affronts porary y dards relatmg to the
description or representation of sexual matters  and (3) the
matenal 1s utterly without redeeming social value 9°

This test has not made 1t any easier to decide what 1s obscene
A movie { Lady Chatterly s Lover ) advocating adultery as a
desirable acceptable and proper pattern of behavior’ was held
not obscene ™ “That adultery under certam circumstances may be
proper behavior 1s the advocacy of an 1dea  The Furst Amend
ment s basic gnarantee s of freedom to advocate 1deas  said the
Court

Another time the Court struck down a law which forbade the
showing of The Miracle The movie was the story of a young
Italian goat tender who thought her baby had come from St
Joseph as a muracle A New York censor board said the movie
nidiculed the story of Christ and was therefore  sacnlegious The
state court of appeals (New Yorks highest court) had said no
religion as that word 1s understood by the ordinary reasonable
person shall be treated wath contempt mockery scorn and nidi
cule A d the S Court g ‘This s far from
the kind of narrow exception to freedom of expression which a
state may carve out 10 satisfy the adverse demands of other inter
ests of society ‘The censor 1s set adnft upon a boundless sea
amud a mynad of conflicting currents of religious views with no

charts but those provided by the most vocal and powerful or
thodoxies * 72

Even a mummum amount of socral value makes a book or
movie acceptable Some books which might otherwise be taken as
obscene have final chapters which show that lust does not pay
—a moral ending of redeemmng social value Tn one recent case

the publisher of Eros M. d and sent to jail

‘was
under a federal statute making 1t criminal to send obscene books
and magazines through the mail He advertised hys magazine as
the result of tecent count decmons That have Tealsucally mner
preted Amencas obscemty laws and that have gven to this
country a new breadth of freedom of expression Eros takes
full advantage of this new freedom of expression Tt 1s the maga
zime of sexual candor 3t The Court had difficulty deterrming
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whether the magazine was obscene but because it was advertised
as gomng as far as the law would allow the Supreme Court ruled
that since 1t pandered to prurient interest it was obscene and
went further than the law allowed In other words mn a close
case evidence that a publisher adveruses a2 book n certain ways
may be enough to stamp the book itself as unfit

The 1st Amendment has not been fully clanfied in this area
When a Justice of the Supreme Court can say Perhaps 1 could
never succeed 1 intelligibly [defimng hard core pornography J
But T know 1t when I see 1t 1t 1s clear that the Court 1s still
strugghng for a standard trying to walk the fine Line between
having to decide each year whether or not hundreds of books
are obscene (leaving no time for anything else) and having to
let the really pornographic works go unpumished by default It
has been suggested by some who think that books magazines and
movies cannot be const 1y d that a Jaw forb:dd)
sale of pornography to minors would nevertheless be constitutional
because 1t aims at protecung the young

FREEDOM OF ASSOCIATION ASSEMBLY, AND PETITION

America s a nation of jomers From the very beginning of the
nation s history groups of citizens have formed associations and
orgamizations as diverse in nature as the purposes and values of
man Although the words freedom of association do not appear
m the Constitution the freedom has developed from the overlap
between the guarantees of freedom of speech and freedom of
assembly Freedom of speech and assembly would not amount to
much 1if people could not form associations to discuss their 1deas
to plan political or economic or social action to debate proposals
to pass resolutions or to decide how to mfluence the organs of
government

1 Public Meeungs and Demonstrations

The nght to come together for meeungs 15 fairly well defined
Mayor Hague could not deny unton members the night to assemble
on the strects assumung their behavior was orderly to discuss fed
erally protected nghts assuming other groups were given the night
to assemble also Unlike the case of the sound trucks which can
be banned outnght an ordinance forbidding all groups from meet
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g n public parks and other public places 1n order to get at one
dishiked group would not be constitutional

The nght of association and assembly apphes equally to peaceful
meetmngs indoors as well as outdoors regardless of the nature of
the meetings sponsor In one case Thomas president of a na
tional union, amved 1n Houston Texas to address a mass raeetmg
called by the O Workers Industnal Union for the purpose of
forming a local umon Wide publicity had been given to the
meeting, which was scheduled two days after Thomas arnval On
the afternoon of the speech Thomas was ordered by a Texas
district court on proceedings mmtiated by the Texas attorney
general to refrain from talking on the grounds that he had not
complied with a state law requinng all persons soliciting labor
union membership to have a state license Thomas went ahead
with the speech m which he discussed the court order and sard
that he had not intended to break any law but convinced of the
illegality of the courts order he would test st by earnestly ask
[ing] those of you who are not now members of the Ol Workers
International Umion to jom now T solicst you to become a member
of the umon of your fellow workers and thereby jomn hands with
labor throughout the country m all industnies He was arested
and convicted The Supreme Court reversed

The state argued it had an nterest in protecting workers from
impasters who pretended to be unton orgamizers Not objecting to
this goal the Supreme Court held that the state regulation went
far beyond this purpose “The assembly was entirely peaceable
and had no other than a wholly lawful purpose The statements
forbidden were not in th 1 lawful had no tend; to
mnaite to unlawful action involved no element of clear and present
grave and immediate danger to the public welfare The
festramt 13 not small when it 1s considered what was restramed
The right 1s a national nght federally guaranteed There 1s some
modicum of freedom of thought speech and assembly which all
Citizens of the Republic may exercise throughout its length and
breadth which no State nor all together nor the Nation itself
can prohibit restram or smpede If the restraint were smaller
than 1t 15 1t 1s from petty tyranmes that large ones take root and
grow This fact can be no more plawn than when they are imposed
on the most basic nights of all Scedlings planted 1 that sol grow
great and growing, break down the foundations of liberty Fur
thermore  If one who solicits support for the cause of labor may
be required to register as a condition to the exercise of his nght

"y
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to make a public speech so may he who secks to rally support
for any social busmess religious or political cause 138

Similarly a person who helps conduct an entirely peaceful meet
g called under the auspices of the Communist Party cannot be
jailed under a law which forbrds crimunal syndicabsm  ( the
doctrine which advocates crime physical violence sabotage or
any unlawful acts or methods as a means of accomplishing or
effecting industnial or political change or revolution ) If the
speakers at the meeting do not advocate unlawful conduct, the
persons 1n d have a Ity protected night to
be there ®

Meetings of a disorderly nature present more of a p oblem
People who agitate in public to meite immediate niot or violence
do not have a constitutional nght to be allowed to speak* But
meetings which are otherwise lawful which become disorderly be
cause of outside violence may be entitled to constitutional pro
tection

Jesse Cantwell a Jehovahs Witness played phonograph records
on the streets of New Haven Connecticut after asking permmission
of two passersby The records attacked all orgamzed religions and
specifically the church of the two men who happened to be Cath
olics Cantwell was arrested on the grounds that he had mcited
others to breach of the peace The two had threatened Cantwell
with physical harm unless he took his records and departed which
he did The Supteme Court reversed Connecticut had not con
victed Cantwell on the grounds that he was bemg noisy or making
traffic conditions difficult We find only an effort to persuade a
willing listener to buy a book or to contribute money in the
mterest of what Cantwell however musguided others may think
him conceived to be true religion To persuade othets to ns
own pomt of view the pleader as we know at times resorts to
exaggeration to vilification of men who have been or are promin
ent 1n church or state and even to false statement But the people
of this nation have ordamed mn the light of history that n spite
of the probability of excesses and abuses these liberties are m
the long view essential to enhightened opimion and nght conduct
on the part of the eitizens of a democracy *

This same principle apphes to mass demonstrations For
stance a leader of a march of more than 2 000 college students

and m front of a Baton

Roug: Loulsxana courthouse was arrested n 1964 It was said
that the demonstration though peaceful might have led to a
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breach of the peace The Supreme Court reversed his conviction
A function of free speech [and free association] under our
system of government 15 to invite dispute It may ndeed best
serve its high purpose when it induces a conditton of unrest
creates dissatisfaction with conditions as they are or even surs
people to anger Speech 18 often provocative and challenging It
may stnke at prejudices and preconceptions and have profound
unsetting effects as 1t presses for acceptance of an 1dea That 1s

why freedom of speech 1s protected against censorship or
pumshment. ¢

2 Dusclosure of Membership Lists

Some states (principally southern) have required the National
As ociation for the Advancement of Colored People (NAACP)
to disclose 1ts membership lists sometimes on the ground that
the membership hists would be helpful i determming whether the
NAACP was conducting intrastate business 1n violation of the
Alabama foreign corporation registration statute sometimes on
the ground that the lists were necessary in an imvestigation of

suspected Communists 1 the group 4

In these cases the Supreme Court has held that the association
had a constitutional night to Temam 1n the state and to keep its
membership lists secret No one denied that on past occasions
tevelation of the 1dentity of its rank and file members has exposed
these members to economic reprisals

loss of employment threat
of physical and other f of publhic hostihi
ty ° The Court d the wital ret hips between free

dom to associate and privacy in ones associations

3 Loyalty Oaths

At one time or another many states have required teachers and
other public employees to take loyalty oaths A Washington
State cath read as follows T solemnly swear (or affirm) that 1
will support the Constitution and laws of the United States of
Amernca and of the State of Washungton and will by precept and
example promote respect for the flag and the institutions of the
United States and the State of Washimgton reverence for law and

order and undivided allegiance to the government of the United
States ™
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The oath seems harmless enough The trouble 15 many very
honest citizens have m fact refused to take it Although the state
loyalty oath was passed to try to keep Commumists off the govern
ment payroll 1t has succeeded instead in forcing law abiding
citizens to refuse jobs as teachers For though the person devoted
to overthrowing the government by force and violence may falsely
take the ocath citizens whom no one would suspect of benz
Communists have been wary of hidden meanings in the languase
of the oaths

The language in the Washington oath 1s so broad in fact that
the Supreme Court struck 1t down on the grounds that it violated
the due process clause of the 14th Amendment because 1t was
too vague A law whose language 1s not helpful n determining
what 1s prohibited 1s ! The Wash oath called
for the promotion of respect for Amenican nshtations  But just
what institutions? And what kind of respect? The Court pomted
out that the oath may prevent a professor from criticising his
state judicial system or the Supreme Court or the institution of
judicial review Or 1t mught be deemed to proscube advocating
the aboltion for example of the Cwil Rights Commussion the
House Commuttee on un Amencan Activities or foreign aid
Sumilarly what 1s meant by undivided allegiance to the govern
ment of the United States? Can the person who takes this oath
make any critrcism of Umited States governmental policies without
violating his 0ath? The Court could not tell In what way must
an individual support the C: 7 And what does  respect for
the flag means® Can a person advocate changiag its color® In
short the oath was so vague it could not stand 8

In 1967 the Supreme Court moved a long way toward abolish
ing loyalty oaths altagether When the University of Buffalo be
came part of the publicl, owned State University of New York
Keyishian an nstructor :n English and a number of other teach
ers were required to sign fi {the fled Fenberg cer
tificates ) swearing that they were not subversives Just before
the trnal 1n the case New York resanded the requirement of
signung the certificate the law provided that each teacher be nott
fied of vanous sections of the New York Fducation Law one of
which made 1t unlawful to utter “seditrous words ™74 It was unclear
whether the adwocacy of “cniminal anarchy™ (outfawed 1n the
Penal Law and defined 1n part as the “public display™ of books
teaching the doctnine of violent overthrow of government) was 3
«cd tous utterance The Suprem~ Court struck down the Jaw m
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Keyishian v Board of Regents'™ as too vague the Court demed
the power of a state to condition public employment by imposing
unreasonable restrictions such as makng teachers hable for dis
mssal and possible crimumal penalties of they violate laws vaguely
worded Asked the Court  Docs the teacher who carnes a copy
of the Communist Mamifesto on a public street thereby advocate
cnmmal anarchy? Tt 15 no answer to say that the statute would
not be applied m such a case We cannot gunsay the potential
effect of this obscure wording, on those with a conscience and
scrupulous regard for such undertahing  The dangers of the
teaching of violent overthrow are outweighed by the concern for
free speech and association Sard the Court  But even the Fen
berg Law provision fthe New York law making sllegal the advo
cacy of sedition] applicable primanly to actiities of teachers
who have capive audiences of young minds are subject to these
limttations i favor of freedom of expression and assocration the
stifing effect on the academic mind from curtuling freedom of
association i such manner 15 mandest and has been documented
n tecent studses

Most loyalty oaths now are unconstitutional either because
their words are too vague or because they are too broad (that
15 they would require persons to be fired from Jobs because they
are members of orgamzations to which they have a constitutional
nght to belong) Only of the oath requites the person taking it
to swear that he 1s not a knowing and active member of a group
which has as an unlawful purpose the overthrow of government
by force and violence and that he does not support this unlawful
goal 1s the oath at present constitutional Thus a member of the
Commutust Party cannot be hept off a state government payroll
solely because he 1s a member 1f he 1s not knowingly a member

orf he 15 not an active member or if he does not support the
Party s unlawful goals

4 The Rught to Petition

Centuries ago 1n England people were impnsoned merely for
P g the King or Parl to ask for changes n the form
of government or m the Jaws To prevent citizens from being
afraid to ask for change the Constitution guarantees the nght
o petwon the government for the redress of grievances Even
so occasionally people have been jaled n 1918 for instance
some who petitioned Congress to repeal the espionage and sedi
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tion laws were thrown mto federal prison but thewr cases were
never tested in court on constitutional grounds

Cniicism of a state court s handling of a case still pending by
sending a strongly worded telegram to the Secretary of Labor 15
protected The court cannot hold the sender in contempt of court,
as a Cahformia court once tried to do "

Although the thousands of letters and telegrams that pour
nto the White House and Congressional offices every year are
the traditional form of petiioming the government (direct com
munication between cttizen and legislature or exccutive) another
very widespread and powerful form of petitioning 15 lobbymg
Long ago orgamzations and special interest groups discovered
that 1t was more effective politically to have in Washington paid
agents who will visit Senators and Congressmen with the mtent
of influencing legislation The name denives from the fact that
the agents used to wait for legislators n the lobbies of the legis
lative chambers As lobbying grew the secrecy surrounding meet
mgs between lobbyists and legislators gave nse to abuses like
bribery In an effort to curb the abuses and put legitimate lobby
mg on a sound basis federal and state laws regulating lobbying
were passed These laws have been held not to conflict with the
freedoms g d by the Ist A because they are
reasonable regulations to curb what would otherwise be senous
nterference with the legislative process

Nevertheless m one case Rumely the secretary of a group
called the Commuttee for Constitutional Government was found
guilty of refusmg to give Congress the names of those who pur
chased books which his organization had sold The law under
which he was convicted provided penalties for refusal to provide
Congress with relevant documents upon any matter under Con

)] The Sup Court reversed his convic
tion on the narrow ground that the House commuttee which was
mnvestigating him had not been given the power by the full House
of Representatives to exact such nformation But the Court hinted
that if lobbying activities which were subject to Cnngr:ssmnal
power to control d of pts to saturate the
thinking of the commumty then the rule giving the commuttee
power to require discl would ] 187




CHAPTER 8

Crime and
Liberty

AMENDMENTS 2 6, 8

Amendment 2
A well regulated Miliia beng necessary to the secunty of a free State
he right of the people to keep and bear Arms shall not be infringed

After the Revolution there was a fear that a large army nught
not be controllable unless each person was guaranteed the night
to use weapons Hence the 2d Amendment In practice the mil
tary forces have been led by political p today
many fear danger to the public because firearms are easily bought
and sold Federal and state laws which reasonably regulate the
sale and possession of weapons are constitutional

Amendment 3
No Soldier shall 1n time of peace be quartered in any house without

the consent of the Owner nor 1 time of war but 1n a manper to be
prescnbed by law

Brtish practice before the Revolution was to the contrary
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will necessitate dropping a case against someone clearly guilty
The 4th Amendment 1s aimed at protecting the pnvacy of the
guilty as well as the innocent But even if we did not care about
a cnminals pavacy 1t 1s of course not known whether he 15
guilty until after a trial at which evidence 1s to be used The 4th
Amendment and the other amendments n the Bdl of Rights
are for the protection of the suspect and this means for the m
nocent as well as the guilty

For a long time howe\ver sfate courts were not required to
exclude 1llegally seized evidence even though it was recogmzed
that state police who made unreasonable searches and seizures
did not act according to the due process of law as required by the
14th Amendment The secunty of ones privacy agamnst arbi
trary mtrusion by the police—which 1s at the core of the Fourth
Amendment—is basic to a free society  said the Court in 1949 1¢7
But without requining of evid ble searches
continued

Then in 1957 Ohio police trned to get into the home of Miss
Dollree Mapp without a search warrant She called her attomney
who said that if they did not have a warrant she could refuse to
admut them So she refused and the police broke 1n anyway They
had said that they were looking for a person to question about 2
bombing 1n the town and they thought he might be hiding 1n
Miss Mapp s home They handcuffed her and proceeded to search
the entire house Not only did they look 1n places where a person
would normally hide they also checked drawers closet shelves
and boxes where a person could not hide They found no ane
but they did come across some pictures which they claimed were
obscene So Miss Mapp was hauled off on a charge of possessing

lewd and lascivious books and pictures  a erime At the tnal
no search warrant was ever produced and Miss Mapp was found
guilty

By 1961 she had appealed her case to the Supreme Court
And that Court reversed the conviction In 1949 more than two-
thirds of the states refused to exclude illegal evidence by 1961
more than one half the states were finally forced to adopt such
rules because nothing else worked Emphasizing the fact that the
states themselves had come to exclude illegally obtamned evidence
the Court observed in Mapp v Ohio  Nothing can destroy 2
government more quickly than its failure to observe its own laws
or worse 1its disregard of the charter of its own existence  Miss
Mapp went free
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WIRETAPPING

Tapping someone s telephone 1 order to hsten 1 on the con
versation was declared permissible 1 1928 1 Six years later
Congress made 1t illegal in the Federal Communications Act of
1934 Wiretapping s now unlawiul whether done by pnvate
person state police or federal agent Divulgence of remarks made
during the comversion are excludable from evidence unless one
of the parties to the conversation consents

The develop of soph d means of el eaves
dropping has led to serious legal problems Today telephones can
be made to transmit sounds even when on the hook Parabolic
microphones can pick up a discussion 1 an office across a busy
street one hundred feet wide The Federal Communications Act
does not apply to many of these devices and so 1t may well be
fegal to Dsten in ummnvited on anyones private conversation
(Thus does not necessarily mean that a tape recording made with
a parabolic microphone can be used at a tnal the privilege agamnst

self mcnimination might well be broad enough to require exclud
mg such recordings )

THE SILVER PLATTER

Until 1960 1t had been thought that if state police stumble onto

d that a federal erime while they were
searching illegally for evidence that he commutted a stare crime
the evidence could be used n a federal tnal Swce the federal
authorities did not participate 1n the tllegal search the evidence
was said to be handed to them on a silver platter The Supreme
Court tarnished the platter n 1960 % and the trick doesn t work
anymore (It doesnt work 1n reverse either )

WHERE THE 4th AND 5th AMENDMENTS RUN INTO EACH OTHER

Rochin was a dope peddler who one moming 1 1949 happened
10 have {wo capsules of narcouics lymg on hus night table Three
Los Angeles deputy shenfls broke into his room and during a
struggle Rochin swallowed the capsules The police tned to pry
fus mouth open being unsuccessful they took him to a hospitat
and on the d of one of the pol a doctor gave um
a chemical to induce vomiting. It worked among the contents
of Rochins stomach two capsules of morphine were found On
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the basis of this evidence Rochin was sentenced to sixty days
imprisonment  The California Supreme Court denied a hearng
Two Califorma justices dissented sayng that they thought such
action by the police was close enough to coercing a confession
{unconstituttonal under the pnvilege agaimnst self incrimination) to
require excluding the evidence  We find no valid ground of dis
tinction betweon a verbal confession extracted by physical abuse
and 2 confession wrested from defendants body by physical
abuse  the dissenters said

Rochin appealed to the Supreme Court and found a more re
ceptive audience His convichon was upset but on a different
ground “This 15 conduct that shocks the conscience said Mr
Justice Frankfurter for the Court 1Illegally breaking mto the
pnvacy of the petitioner the struggle to open his mouth and
remove what was there the forcible extraction of his stomachs

tents—this course of p ding by agents of government to
obtain evidence 1s bound to offend even hardened sensibiities
They are methods too close to the rack and the screw to perrut
of conststutional differentiation 112

Amendment 5
No person shall be held to answer for a capital or otherwise infamous
crime unless on 2 presentment or mndictment of a Grand Jury except
1n cases arising 1n the land or naval forces or in the Milita when o
actual service 1n time of War or public danger

THE GRAND JURY CLAUSE

A grand jury 1s ordmanly composed of twenty three members
sitting erther for the purpose of mvestigating a particular person
suspected of a crime or for the purpose of investipating law
breaking n a particular area over a long peniod of time The
grand jury hands down an indictment or charge aganst a par
ticular person when 1t 15 satisfied that there 1s probable cause to
believe the person guiity Rules of evidence before the grand
Jury are different from those during a regular tnal and the grand
Jury can hear evidence which might be excluded dunng trial The
grand jurys decision s by majonty vote If the grand jory fals
to re um an indictment agamst the suspect he must be released
if held i custody The grand jury 1s considered a safeguard
against moving too fast against someone suspected of a crime
two different junies passing on different questions must be con
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vinced Many consider the grand jury a nusance on the as
that adeq f ds surround the actual tral
Consequently the grand jury has never been constitutionally re
quired 1n state proceedings % Many states by virtue of their own
constituions have grand juries but others have abohshed them
relymg on an by a of the probable cause
to hold a suspect
Crimes punishable by fines of more than $1 000 or more than
six months 1 jail even if 1n a given case a lighter sentence 15
given require mdictment by a grand jury under the 5th Amend
ment. Members of the military forces—Army Navy Air Force
Marines and Coast Guard—are not estitled to the civil grand
jury They are tried by court martral proceedmgs (The excep
tion  when n actual service i time of war or public danger,’

applies only to the miliha otherwise miitizmen are entitled to
5th Amendment provisions )

Amendment 5 (continued)

nor shall any person be subject for the same offense to be twice put
1 jeopardy of lfe or mb

THE DOUBLE JEGPARDY CLAUSE

A government, angry enough to go to the trouble could continue
to harass a person after he had been acquitted of a cime by
trymg him agam and again Moreover should the government
Continue to prosecute certanty of guilt or mmnocence would never
be achieved nor would respect for the judicial system be pro
moted The double jeopardy clause stops a second trial whenever
the defendant 1s acquitted whether by jury or by a directed ver
dict The government cannot appeal an acquittal Whenever a
Jury says not gmlty the defendant must be released The clause
also prolubits the government from retrymg and resentencmg
2 person who has already been found gwlty and served his term

Because state constitutrons also provide agamst simple double
Jeopardy few state cases have come to the Supreme Court Com
plex problems have come up however and so far the full scope
of the double jeopardy clause mn the 5th Amendment has pot
been ruled applicable to the states

For instance 1n 1937 a man named Palko was mndicted for
first-degree musder m Connecticut but the jury found hm guilty
of second-degree murder and he was sentenced to life imprison
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ment The state appealed the case on the grounds that there had
been eeror in the tnal court which had hurt the state s case The
second trial resulted 0 a conviction of murder in the firsy degree
anmd the death sentence The Supreme Court ruled that the out
come an the second case did not shock the conscience” and
conscquently was not apunst due process The death sentence
stood ' So far at feast this interpretation of double jeopardy
has not been overruled

Occasionally a person will by the same act violate the laws
of both the state and nation as for instance when somcone robs
a federally snsured savings bank It has been held that the federal
government can try the suspect for the federal coime even of 2
state jury has found tim not guilty of the same act (made enm
mal by state law) 7 Similarly a state may prosecute and mpose
an additional sentence on someone found guilty i a federal court !
This waird circumstance results because a federal system gives
both federal and state sovercignties the power to protect sdentical
mterests

Amendment § (contlaued)
nor shall be compelled 10 any crirunal case to be a witness aganst
himself

* PLEADING THE 5th

This clause finds roots 1n the fear of the inquisitoriat methods
employed by church courts four and five centunies ago Confes
sions might well be false 1f they are beaten out of accused persons

In any heanng in which testimony 1s required by law a witness
may refuse to answer iny queston if the answer might tend to
nenminate um n that proceeding or any future crimunal pro-
cecding Although theoretically the witness 1s not the final judge
of whether the answer would in fact tend to incnmmate him
i practice he 15 A mustake by a judge on that point may mean
ultimately that the witness or defendant would go free since the
statement and all ewidence that sprang from 1t might be excluded
at the tnal Although the prvilege agamst self incrimmation
exists only for the benefit of the witness and 1s not to be used
as a cover to protect other persons in practice the witness 15
usually the final judge

A person may refuse to answer questions in a state proceeding
if there 15 a possibility of a later federal prosecution and vice
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ersa However 1if the state and federal governments grant’the
witness immunity from prosecution—that ts 1f they promuse they
will not prosccute him for any possible cnimes which come to
ight as the result of hs testimony—then the witness cannot
refuse to testify Once immunity 15 granted he must testfy even
if he then 1s 1n danger of assassination by members of his gang
for breakimg his oath of silence If he does refuse he can be
Jailed for contempt of court ordmanly of course nothing what
soever can be done to a person who refuses to testfy

The problem of self mcrimmation runs deeper than refusal to
talk at tral or beforc a commuttee heanng The privilege extends
all the way to the first questioning of a suspect What constitutes
a coerced confesston s a senous problem Physical beating—the

third degree —1s obvious enough and st sull happens in some
commumties But what about the confession signed after the po-
lice chief threatened that he would bring in the suspect s wife for
questioning when he had no intention of doing so?*** What about
the suspect who confessed while he was i the hospial under
the influence of drugs and i severe pamn having just been shot
m the hver?™ Both confessions said the Supreme Court were
coerced The truth of the confession s st-elevant There are so
many ways i which the defendants will [can be} overborne
to mduce a confession that m 1966 the Supreme Court lad down
a series of guidehnes for the police

In Miranda v Ari.ona a suspect was put in a special interro-
gation room cut off from the outside world He was never told
that he had a right to remam silent and that he had the nght to
have a lawyer present to advise him dunng the interrogation
After questioning for two hours Muiranda signed a confession that
he had commutted the crime

The Court tossed the confession out nd Jaid down a semes
of procedures which the police must follow if confessions are
to be allowed as evidence The suspect must be given a full and
effectne warning of tis rights Unless the police can show that
the suspect understood that he could keep quiet and that any
thing he said could be used agamst him tis confession must be
excluded The police must also advise lim of his nght to a
fawyer and must tell hum that it he cannot afford counsel they

will have a lawyer appomted for him if he wants one

Many police departments have bitterly cniticized the Miranda

case Confessions they say are vital i obtaming convictions——
Muranda will cause a ‘cut n the number of confessions obtamed
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and will raise the cnme rate Others do not agree that guaran
teemng nights to suspects will have any beanng on how much cnme
1s commutted David C Acheson special Assistant to the Secretary
of the Treasury (Enforcement) and in charge of the Secret Serv
ice and Federal Bureau of Narcotics has commented that changes
m court d and 10n d have about the
same effect on the crime rate as an aspmn would have on a tumor
of the bram

Another aspect of the privilege agamst self mcrimination occurs
when a defendant refuses to testfy at is tnal A natural infer
ence perhaps 1s that the defendant has something to hide and 15
probably guilty This 1s not true ‘The reason a defendant does not
take the stand usually 1s because only if he does take the stand
can information as to his past conduct be mentioned A person
with 2 past cnmnal record—though st does not say anything
about whether the defendant commutted the present crime-—does
make him look less trustworthy to the jury Often prosecutors
pointed out to the jury that the defendant did not take the stand
and that that 15 suspicious conduct for a man who says he 1sn t
guilty The Supreme Court has ruled that such 2 comment 1s illegat
under the privilege agamst self incrimmation whether 1 state or
federal court %

Amendment 5 (continued)
nor be deprived of hfe Lberty or property without due process of
law

THE DUE PROCESS CLAUSE N CRIMINAL PROCEEDINGS

The due process clauses of both the 5th and 14th Amend
ments forbid many governmental acts not specifically banned by
the Bill of Rights The accused has a nght to be present at hus
tnal and to have an unbiased judge An Ohio statute once pro-
vided that the mayers of villages should be judges at tnals con
cerned with violation of the liquor laws and that the mayor would
recerve a certan amount of the fine if the defendant was found
guilty Because of his obvious self interest such a judge cannot
be unbiased the Supreme Court ruled and the law s mvahd
uader the due process clause of the 14th Amendment 143

A statute which 1s vague 15 1vahd Many scores of state and
federal statutes have been struck down because ‘void for vague
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ness A conviction for a cnme other than stated in the mdict
ment 1s also voud

A legislative committee which has been auv.honud to conduct
an cannot ask d to that invest
gation as 1s sometimes done for the purpose of exposing the
witness to social pressure and public ndicule

The police cannot tnck a person nte commutting a cnme  If
the police suggest a person commit a cnime by bnbing him or
tempting hum 1n some other manner a subsequent prosecution
will fall  Entrapment 1s contrary to the due process of law

Convictions based on perjured y which the
knew to be false at the time of the tnal but made no effort to
have excluded are unlawful

A prisoner must be free from mterference by prison officials
i petitionung for habeas corpus

A verdict of guilty at a trial at which no evidence was pro-
duced to support the finding violates due process

Many times people have been convicted under laws making
cnmmal an act which they had no reasonable notice to know
existed This does not mean that in the usual case 1gnorance of
the faw 15 an excuse 1t 1s not But when a city passes an ordt
dance making 1t 2 crime for a person to remam longer than five
days without registening with the police 1f he has commutted a
felony a conviction for failure to register 15 a violation of due
process if he had no way of knowing about the regulation and
had been given no opportumty to comply ™

THE DUE PROCESS CLAUSE IN CIVIL PROCEEDINGS
{See the 14th Amendment p 180)

Amendment § (contioned)

nor shall private property be taken for public use without just compen
sation (See the 14th Amendment p 178)

Amendment 6
In all ertminal prosecutions the accused shall enjoy the right to a
speedy and public tnial by an impartial Jury of the State and distnet
wherein the crime shalt have been committed which district shall have
been previously ascertained by law
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CRIMINAL PROSECUTIONS

Not all cases involving penalties are criminal cases A person
required to pay fifty dollars for an infraction of the revenue laws
15 not constitutionally entitled to 6th Amendment nights because
the penalty 1s considered very mmor This does not mean he will
not get a jury for instance but only that 1t would not be consti
tutional if he did not For historical reasons deportation pro

d and prc for ipt of court for refusal to
obey court mjunctions are not classified as criminal cases even
though the penalties are sertous Generallv however all offenses
of a serious nature especially those nvolving moral fault are
entitled to the protection of this amendment

SPEEDY AKD PUBLIC TRIAL

This clause has not been extenstvely dealt with by the courts De
lays in criminal proceedings are more than possible they are a
practical necessity Manv court calendars are crowded To dis
miss indictments agamst defendants because their trial has not
begun within a short time period like one week one month or
even one year would necessitate letting free many persons who
are now awaitng tnal Nevertheless the trial cannot be delayed
indefinitely An indictment first issued mn 1949 four years after
the crime was supposed to have been commutted was finally dis
mussed by the Supreme Court 1n 1955 At that time the trial had
not begun and the defendant was still n jail and not allowed
to find and interview watnesses 1% The right to speedy tnals apphes
to state as well as federal trials

Except m certam aspects of cases involving nattonal security
the defendant has a nght to have the public attend It 1s pni
manly the defendants nght noisy or unruly members of the
pubhic can be removed from the courtroom

TRIAL BY IMPARTIAL JURY

In federal courts the might to tral by an impartial jury includes
all the nights which existed 1n the United States when the Con
stitution was wntten The old Enghish tradition sits with us sl
mn this regard  the jury must consist of twelve persons there
must be a judge who has the power to sstruct the jurors on what
they arc to do and the jury verdict must be unammous The
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defendant may agree to less than twelve people or to a less than
upammous verdict but that 1s his choice not the United States
Government s

The 6th Amendment does NOT require jury trnals mn stare
courts however Although most state constitutions provide for
jury tmals m most cases the jury can be abolished altogether
or be composed of less than twelve men or need not have 2 unan
mmous verdict as far as the Constitution 15 concerned A jury
trial 1s not an element of due process or fair procedure

But where a jury does sit whether in state or federal courts
it must be imparttal Persons prejudiced agamnst the defendant
cannot be allowed to sit on the jury In recent years the Supreme
Court has required that some verdicts be reversed and new trials
begun because newspaper stories and editonials concerning the
case had heated up the population to such a frenzy that a farr
trial m the location of the newspapers circulation would have
been smpossible

In one case for mstance a telewision mnterview with a de
fendant 1n a murder trjal was made with the active cooperation of
the police department and broad: on three diff
within three days More than 95000 people in a community of
150 000 were estimated to have secen 1c Three of the jurors had
seen 3t and two other jurors were deputy shenffs of the Louisiana
pansh in which the crime happened The Supreme Court reversed
the verdict of gwilty and ordered a new trial 1n another pansh
where jurors would not have been exposed to the TV publicity 118
What evidence the jury should hear and what should be excluded
1s a decision for the judge not for a newspaper or TV Where the
Judge 1s thwarted the verdict falls

Tn a more recent case the prejudicing of the jury was even more
blatant Dr Sam Sheppard was convicted m Cleveland 1 1954
for the second-degree murder of his wife who was found bludg
eoned to death in thewr bedroom on July 4 of that year Almost
from the start of the investigation newspapers—with bold head
lmes and editonials—stirred up the commumity The county coroner
called an inquest Sheppard was subp d and was hed and
questioned n the view of several hundred spectators in a school
gymnasiwm From Iuly 7 untd Iuly 30 whie the police tresisted
arresting im  newspaper commentary was fiery Stories pro
claimed evidence existed which contradicted Sheppards state
ments (but none was produced at the trial) On July 30 a
front page editonial screamed  Why Isnt Sam Sheppard In Jail?
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and was later titled  Quit Stalling—Brng Him In” He was
arrested that day Not only did the papers attack Sheppard but
they ndiculed his lawyers conduct of the case and asked the local
bar association to do something about the attorneys allempts to
change venue A newspaper quoted a police detective calling Shep-
pard a bare faced ltar  but the detective never appeared 1 court
to testfy Indeed much of the newspaper evidence would have
been inadmissible 1n court—much of st was s:ud to have been

leaked to the press by the p d 1t
took five volumes to ho]d the clippings o! stoncs which accused
Sheppard until his n 1954

The trial judge did not mmprove the situation Newspapermen
were allowed the run of the courtroom-—everytime the jury entered
or left 1t was surrounded The jury was allowed to make outside
telephone calls Reporters were allowed mside the bar a few feet
from the jury box—a space always reserved to the privacy of
lawyers

The tnal itself began two weeks before a  hotly contested”
election for a yudgeship 1n which both the Chief Prosecutor and
the tnal judge were candidates The judge refused to delay the
trial until after the election

It was too much Said the Supreme Court when 1t finally re
viewed the case 1n 1966 12 years after the conviction  Indeed
every court that has considered this case save the court that tried
1t has deplored the manner 1n which the news media inflamed and
prejudiced the public ' The Courts attack was directed not at
the newspapers however The Ist Amendments guarantees are
not to be discarded Noting the carnival atmosphere at tnal and
the judge s failure to control the courtroom and to curtai! what
publicity he cauld (for mstance out of-court statements by court
officials lawyers parties witnesses) the Court reversed and
ordered a new trial After 10 years m prison Sheppard was freed
at the new tral n the fall of 1966 under strict court control he
was acquitted

Since the 1st Amendment forbids courts from attempting to
silence P or radio y on tnals the
nsue of fair ma] vs free press 1s a complex one What happens
when the entire nation sees or reads about a cnime” Could Lee
Harvey Oswald have received a fair trial for the assassiation of
President John F Kennedy?

Juries may be brased against the defendant in ways other than
pure personal prejudice An angry mob may frighten a jury into
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rendening a verdict of guilty * In a state where a pattern of racal
discrimination persists 1 the selection of junes, so that Negroes
are systematically excluded the jury may be prejudiced agamst a
Negro defendant on racial grounds In both instances the defend
ants constitutional night to an mpartial jury has been nfringed
Televising trials of felomes (such as murder robbery kidnap
ping or embezzlement) also violates the Constitution  Even 1f no
actual proof of harm 1s shown the danger that the judge jury
witnesses and lawyers will act for the cameras and pay less

attention to thewr duties 1 too great to permut cameras n the
courtroom ¥

PLACE OF TRIAL

The defendant has the night to a jJury of the State and district
wherem the cnime shall have been commutted The boundanes of
the distnict cannot be deterrmuined after the crime has been com
mitted they must be set forth beforehand by law (The districts
are usually counties )} But the government does not have the same
nght and a person who thinks his trial will be jeopardized because
of newspaper or TV publicity may ask for a change of venue
a tnial m another distnct 1n the state

Amendment 6 (continued)
and to be informed of the nature and cause of the accusation

NATURE AXD CAUSE OF ACCUSATION

The defendant must be told of the charges against him and the
law which makes his act cniminal must spell out exactly what 1s
prohibited To make 1t illegal to make any unjust or unreasonable
rate or charge mn handling or dealing m or with any necessaries
15 to put too heavy a burden on the defendant Without a standard
of what 1s unjust or unreasonable 1t 1s difficult to prepare a de
fense Also the law borders on the ex post facto since it 1s
umpossible to know before a court says so that any given rate
1S unjust 148

A defendant cannot be convicted of a cnme which 1s different
from that with which the grand jury has charged hum in 1ts indict
ment A verdict for second degree murder 1s valid even 1f the
indictment charged first-degree murder since 1t 1s a lesser related
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(or included ) cnime But a verdict of first degree murder would
not be valid against an mdictment for sccond degree murder
Under this clause an act can only be made a federal cnme if
Congress has passed a statute declaning 1t so Judges do not have
the power as they once did m England to declare and pumsh
common law cnmes  Thus a prosecutor must cite a statute
which makes the act illegal he cannot go to court tell the judge
that the act ought to be llegal and let the judge decide whether 1t
15 Since the common law exists only in the states 1t 1s not open
to a federal court to create a common law of enmes ?* Whether
a state prosecution for a crime not made pumshable by statute
would be mvalid has not been clearly decided Certainly if there
1S no statute prescnbing the sentence for the act 1t cannot be the
basis for even a state prosecution

Amendment 6 {continued)
to be confronted with the witnesses agamst him to have compulsory
process for obtatming witnesses tn his favor

CONFRONTATION WITH THE WITNESS

There are many exceptions to the right to challenge and cross
examme witnesses who testify against the defendant This part of
the 6th Amendment merely put in writing what had been recog
mzed as a night in 1787 exceptions to the rule then are pretty
much still exceptions now For instance a statement which a dying
person makes can be mtroduced at the trial even though he obvi
ously cannot be there A person does not have the night to get the
names of witnesses who testified against him at a grand jury

It has been held that the reports of undercover agents such
as those who work for the FBI can be mtroduced before admin
istrative hearmgs (such as the Civil Service Commission) to deter
mine the loyalty of the employee without the formers
appearance 1n court Once his wdentity 1s known hus usefulness as
a secret agent 1s destroyed Cases like these arose during the early
1950 s and were decided partly on the ground that since no one
has a constitutional night to a government job 1t was not a crminal
pumshment to dismiss a worker from his job following an admunis
trative hearmg in which the employee could not challenge his
accusers Nevertheless since anything can be marked secrecy
necessary because natronal secunty requires it  the Supreme
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Court has found ways to overrule dismussals i which there was
no nght of cross examunation though not on 6th Amendment
grounds

1t 15 clear that if the witness appears i court whether federal
or state the defendant or his attorney has an absolute night to
question the witness and challenge hus statements

COMPULSORY PROCESS CLAUSE

This clause means simply that the government must make sure
that the people whom a criminal defendant says will be helpful
to him as witnesses will show up 1n court for the trial The govern
ment can ssue subpoenas and people who refuse to come can
themselves be convicted of a crime

Amendment 6 (continoed)
and to have the Assistance of Counsel for his defence

RIGHT TO COUNSEL

Commen law courts in England refused to let a person accused
of a felony have a defense lawyer even if he was withng and able
to pay for his own private counsel The ongmal purpose of this
clause was to reverse this rule

Today the right to counsel has been mmmeasurably broad
ened Not only must a court let a person have his own lawyer but
every court—state or federal—must supply a defense attorney at
state expense if the defendant 1s indigent or too poor to afford
a lawyer

The 1corporation of the nght to counsel clause in the due
process clause 1n order to make 1t apphicable to the states happened
in three stages Tn 1932 the Supreme Court ruled that n all cases
mvolving the death penalty a lawyer was absolutely necessary to
insure that the nights of the defendant would be protected If the
defendant could not afford a lawyer the state was told to assign
counsel even if not requested by the d.fendant 111

Ten years later the Supreme Court ruled that although it was
not necessary to provide counsel mn every criminal case there
mught be cases m which  spectal circumstances  would make a
lawyer essential to a fair tnal ¥ Specral circumstances™ include
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age ge and 11 of the defend: Very rarely n
the next twenty-one years did the Supreme Court decide a case 1n
which a  special circumstance  was not present

Finally in the landmark case of Gideon v Wamwright 1n 1963
the Court ruled by a 9 0 vote that all indigent criminal defendants
are entitled to lawyers at trial Gideon had been convicted of 2
felony n a Flonda state court At the tnial he asked for a lawyer
but the trial judge denied his request From hus jail cell Gideon
penctled a letter to the Supreme Court asking for review of his
case The Court agreed and asked Abe Fortas {who was two years
later appomnted to the Supreme Court) to argue the case on
Gideon s behall The attorney general of Flonida asked the other
attorneys general to file briefs with the Court n opposition to
Gideon Instead twenty two states filed briefs siding with Gideon
and only three states went along with Flondas view that lawyers
were not necessary

Sad Mr Justce Black for the Court  Reason and reflection
require us to recogmize that 1n our adversary system of crimmal
justice any person haled mto court who 1s too poor to hire 2
lawyer cannot be assured a fair tnial unless counsel 15 provided
for him This seems to be an obvious truth Governments both
state and federal quite properly spend vast sums of money to

blish hmery to try defend: accused of crime Lawyers
to prosecute are everywhere deemed essential to protect the pub-
lics interest m an orderly society Similarly there are few
defendants charged with crime few indeed who fail to hire the
best lawyers they can get to prepare and present their defenses
That government hires lawyers to prosecute and defendants who
have the money hire lawyers to defend are the strongest indications
of the widespread belief that lawyers mn criminal courts are neces
sities not luxuries

Gideonss case had a storybook ending The Supreme Court
ordered a new trial This time Gideons defense attorney was
quickly able to prove Gideon s mnocence Gideon had had to wait
m jail his attorney spent three days before the trial investigating
Gideon had not known how to conduct a cross examnatron his
attorney did

As a result of Gideon v Wainwright thousands of prisoners
throughout the country sought ntew trials and they got them The
ruling n the Gideon case was held to be retroactive it extended
even to people who had been convicted and exhausted therr final
appeals before the Gideon case arose Some of these prisoners




CRIME AND LIBERTY 159

were freed altogether because their trials had taken place so long
ago that none of the evid: or was lable for a
new trial

Contrast with Gideon the result in Mapp the dlegally seized
evidence case (p 144) Pnsoners were not allowed to go free if
their convictions were final before Mapp was decided even if
evidence i their cases was ad dly seized ly
Why the difference? Because the Mapp decision that evidence
illegally seized should be excluded 15 a way to make the police
obey the Constitution not a decision that the evidence used tended
to cast doubt on the correctness of the verdict In Gudeon the
absence of counsel does lessen the chance that the verdict was
nght So everyone gets a new chance whether convichion was final
or not

Even with the new deal given indigent defendants the nght to
counsel clause 1s not exhausted In the same Miranda case which
said that confessions were not valid unless the police advised the
suspects of their night agamst self incrimination (see p 149) 1t
was also decided that the suspect has the night to counsel even at
the station house If the suspect demands a lawyer upon bemng
picked up m the muddle of the street the police must bring him 1n
without questioning until a lawyer 1s secured If the suspect says
he 1s willing to forego his mights he may certainly talk and the
statements can certamnly be used But the hard problem still
remams how does the judge know whether the police gave the
suspect effective advice?

Amendment 8
Excessive bail shall not be required nor excessive fines imposed

BAIL AND FINES

How much bail 1s excessive? No one really knows Bail 1s money
which a defendant must pay to the court if he wants to be released
from jal before the trial begins Failure to appear for tnal means
Joss of the money If $50 000 bail would be sufficient to guarantee
that a defendant would show up at tnal then $100 000 bail 1n the
same case would be excessive But how can the judge tell whether
$50 000 15 sufficient” Since he usuallv cannot there have rarely
been cases in which the amount of bail was reduced by a higher
court Bail 13 not constiutionally required The judge ¢an refuse
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to set an amount at all if he thinks that the prisoner will jump
bail and not show up fot trral no matter what amount s fixed
But the decision must be made solely with regard to how much 15
necessary to insure that the defendant will be at tnal A decision
to raise the price of bail because the defendant 1s supposedly
dangerous 18 unconstitutional

Excesstve fines impose the same problem Appellate courts do
not have the power 1o review sentences and the Supreme Court
has rarely reduced the amount of a fine

Nerther of these p 1ons of the 8th A d: apply to
state court proceedings

Amendment 8 (continued)
nor cruel and unusual punishments inflicted

CRUEL AND UNUSUAL PUNISHMENT

These words like necessary and proper or clear and present
are not considered independently of each other They have become
a formula The Court must draw meaning [of the clause] from
the evolving standards of decency that mark the progress of 3
maturing society  The basic concept of the clause 1s nothing less
than the dignity of man 11

Until recently the clause has not received much attention In
1958 a soldier who had been court martialed because he deserted
the armed forces n time of war was to lose his citizenship 2s
pumishment The Court reversed saying that the penalty was more
primitive than torture  since 1t makes the person stateless and
leads to the total destruction of the individuals status n of
ganized society 14t

And until even mere recently the 8th Amendment had never
been applied to the states An 1890 case hinted that a state could
not pumish by torture or a hingering death such as burning at the
stake crucifivion breaking on the wheel and the hike *° But the
use of the electnc chair 1 not one of these When an elecine chae
fasled to work on the first try the prisoner made an unsuccessful
apgeal tn the Supreme Coart, thar, anathar atengt. wodld be cruel
and unusual pumshment *4

Finally 1 1962 the 8th A d was made applicable to
the states A Cahfornia law made narcotics addiction a cnme
punishable by a jail sentence even 1f the addict had become ad
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dicted m another state and did not use purchase or possess nar
cotics 1 Cahformia The Supreme Court pointed out that addiction
as such 1s a disease and that the state could not punish a person
for addiction any more than 1t could put someone m jail for having
leprosy Pumishment for disease 1s cruel and unusual 't The Court
pomnted out however that the fact that the state cannot purush
does not mean that 1t cannot require the addict to be sent to 2
hospital to be cured Infectrous diseases which can spread rapidly
mn epidemic form as well as diseases such as addiction which may
cause the person to comimt crime 1n order to get more narcotics
are not beyond the power of the states to deal with



CHAPTER g

Rights Galore

AMENDMENTS 7 9, 10

Amendment 7
In Suits at common law where the value in controversy shall exceed
twenty dollars, the night of tnal by jury shall be preserved and 0o
fact tned by 2 jury shall be otherwise reexamined In any Coun of
the Umted States, than according 1o the rules of the common law

The Tth Amendment which applies only to the federal govern
ment did rot introduce any novel 1deas ito Amencan Jaw The
Engliuh common law courts had twelve member junes for el
cases as well as enminal cases and this amendment sought only
1o preserve that night.

The nht s a lumited one  Equity courts and admuralty courts
&.d NOT Fave jury trials Whenever someone sued for an injunc
ten for emtanee ot clamed 2 beeach of 2 mantime conteact the
fudz- alone and not a jury would decide both the facts and
the law

Ths 13 sulf troe todsy Whenever a case comes up which in the
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old days would have had to go to a court of equity or admuralty
neither the plamuff nor defendant 1s entitled to a jury tral Al-
though Congress cowld by law institute jury tnals in these kinds
of cases 1t has not So even though federal courts deal with com
mon law, equity and admiralty cases by the same procedures
only m the first type are jury tnals required

Sometimes the same case will involve both legal 1ssues and
equitable 1ssues Is a Jury required or can it be dispensed with?
The Supreme Court has recently ruled that the facts mvoived m
the common law aspect of the case must first be tried to a jury
if there are any facts Ieft over the judge can decide them ®

Ceatral to the nght of the jury tnal 1s the requirement that the
Jury be composed of twelve people and that their verdict be
unamimous The jury must first resolve the disputed questions of
fact (eg was the defend 1 the bl dent?
what was the mtention of the person who signed the contract?)
and then apply the law to the facts to reach a verdict The judge
must mstruct the jurors as to how to go about deciding the ques
tions of fact and how to apply the faw The meaning of the law 15
for the judge to decrde

The commen Jaw has 2 body of rules concerming what eircum
stances make 1t appropriate for an appellate court to review the
Jurys decision as to the facts mn the case Generally appellate
courts are not free to question the jury s findings but must accept
them as indisp facts The Sup Court usually must ac-
cept the facts as found whether the case 15 from the state or
federal courts and must decide only whether the law was correctly
interpreted whether evidence was properly admitted whether the
Judge properly mstructed the jury and any other legal points
which counsel might have objected to 1n the lower court

Although the Constitution does not require the states to follow
these rules many states do This 15 not surpnising  since the
Judicral systems of the states spring from the same traditions which
8ave burth to the federal judicial system

Amendment 9
The enumeration 1n the Constitution of certam nights shall not be
construed to deny or disparage others retamed by the peaple

It was feared that courts might mfer that any nghts NOT
spelled out were not guaranteed If they listed the freedom of
speech and all the others why didnt they list the nght to cook
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roast beef n the home? went the argument To avoid having to
hist every night which the people should enjoy (and to avoud the
possibility that hundreds of nghts would be mussed) the 9th
Amendment provides that even though not named n the Bill of
Rughts or Constitution the people nevertheless enjoy these nights
For 156 years the Supreme Court never had occasion to find
any rights which the government was trymng to restrict protected
by this amendment Rcstrictions had always been knocked down
(when they were found unlawful) by ref to other p:
Then 1n 1947 in connection with the Hatch Act case {prohibition
against federal employces from engagmg in certan poltical ac
tivities see p 74) the Court acknowledged that the nght to
participate 1n politics was protected by the 9th Amendment but

tuded that the C was Polit
cal actnities are linked closely enouch to the 1st Amendment that
the Court s to the 9th A d mught not have been
sigmificant

The Court seemed to be takig a new look at the 9th Amend
ment n 1965 however Connecticut had a statute on its books
making 1t illegal for marned couples to use contraceptive devices
for birth control A doctor and one of the directors of the Planned
Parenthood League were convicted as accessories and fined for
gving advice The Supreme Court reversed the convictions and
struck down the antiuse law ®* For a number of reasons the
statute was sad to be but five
Justices thought that the night of privacy had an important bear
ing on the case A law making birth control illegal could only be
policed by a drastic invaston of 2 marned couples privacy The
nght of privacy the m:ucmly thought was protected by the 9th

Even more this was not federal but state
law and the 9th Amendment therefore seems to extend to the
states also by being incorporated in the duc process clause of
the 14th Amendment

Amendment 10
The powers not d-legated to the Urited States by the Constitution
nor prohibited by it to the States are rescrved to the States respec
tisely or to the people
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states from exercising these powers then the states or the people
alone can exercise them

The amendment was not supposed to limit the powers of Con
gress the President or the courts Nevertheless for more than a
century the Supreme Court often interpreted the 10th Amend
ment as cutting down the power of Congress when it interfered
with state law Usually the cases conccrned Congress nterstate
commerce power For instance a law which prohibited the sale m
interstate commerce of products made by the labor of children was
struck down i 1918 on the grounds that since the states could
regulate child labor within their borders the federal government
could not even if the regulation was related to interstate com
merce ¢ The case gave nise to a movement which put the Child
Labor Amendment through Congress but it was never ratified by
enough states The case stself was finally overruled by the Darby
case' i 1941

Today the 10th Amendment s rarely discussed by the Supreme
Court Because the supremacy clause says that all state laws are
invalid 1f they conflict with acts of Congress the 10th Amend
ment 1s no help to the states unless Congress had no power to
pass the act m the first place And if Congress had no power
either because Article T does not grant 1t or because some other
amendment restricts Congress then the 10th Amendment 1s un
necessary As Chief Justice Stope said i Darbv  “The [10th]
Amendment states but a truism that all 1s retaned which 1s not
surrendered It serves as a flag to remind the federal government
that 1ts powers have theoretical imuts



CHAPTER 10

Times Change,
So Does Structure

AMENDMENTS 11, 12

Amendment 11
The Judicial power of the United States shall not be construed t0
extend to any swit in law or equity commenced or prosecuted agunst
one of the United States by Citizens of another State or by Citizens o
Subjects of any Foreign Statc

The states had always thonght they could not be sued by prvate
mdividuals or companies because of the doctrne of sovercigd
immunity  In 1793 2 man named Chisholm a citizen of South
Carolina sued the state of Georgia for money owed hum He
brought his sutt m the Supreme Court becausc no other court
would accept jurisdictton 17 The Court s acceptance of yurisdectiot
greatly angered the states They wanted to be sued m thewr oW
courts and then only when they agreed to be sued Withm tw0
years the 11th Amendment was ratfied (and three years 1ater
proclamed) as part of the Constituton This was the first of
three times that the Supreme Court has been overruled by €of

1 d (the 13th Amendment and hip se¢
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tion of the 14th Amendment overruled Dred Scott v Sandford
and the 16th Amendment overtumed the decision m Pollock v
Farmers’ Loan & Trust Co )}

A fundamental principle of snternational law has always been
that a sovereign could not without consent be sued m the courts
of another sovereign Since the states each considered themselves
sovereign, they did not want to be open to suit 1 the courts of
another sovereign—the Umited States Although 1t may seem
foolish to find royal sovereignty a holdover i the states there
was a good practical reason for it. If the states did not consent
to pay a money judgment, there was not much the federal courts
could do This may be a dismal view of human and mstitutional
mature but 1t 1s a real concern Happily many state legislatures
and Congress too have passed laws allowing citizens to sue the
government 1n a large varniety of cases

The 11th Amend thd pant of the junsd given
the federal courts by Article III No state can be sued mn a
federal court unless another state or the United States 15 sumng
Some states thought this meant that the Supreme Court could
hever review a case coming from the state courts if the state was
a party to the smt On the contrary saud the Court m 1821 If
the state brings a person to tnal mn the state courts and if he
clams that the decision n the case was unconstitutional then
the Supreme Court can take the case on appeal for the suit 1s
not one which 1s commenced or prosecuted 1t is merely the
continuation of a swit already started 2°

In certain cases however the 11th Amendment 1s not applied
If a state official engages m an unconstitutional act the mjured
Person can go to the federal courts for an njunction to have
the state officer stopped This 15 because a state official 1s con
sidered not a part of the state for purposes of the 11th Amend
ment Cities and counties and other subdivisions of the states can
be sued 1n federal courts only the states themselves are immune

Amendment 12
The Electors shall meet 1n ther respective states and vote by ballot
for President and Vice Prestdent one of whom at least, shall not be
20 ichabitant of the same state with themselves they shall name i
:ﬁe\r ballots the person voted for as President and n distinct ballots
|ls: Person voted for as Vice President and they shall make distinet
: s of all persons voted for as President and of all persons vated

0T a8 Vice President and of the number of votes for each which hists
they shall clom ord o £ o oa

e P oAb
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ernment of the United States directed to the President of the Senate
— The President of the Senate shall in presence of the Senate and
House of Representatives open all the certificates and the votes shall
then be counted — the person having the greatest number of votes
for President shall be the President if such number be a majonty of
the whole number of Electors appointed

The 11th Amendment was passed because the states did not
want to change the structure of government as fast as the Su
preme Court thought the Founding Fathers mtended The 12th
Amendment on the other hand was adopted because the times
had changed so fast that a new method of electing the President
had to be found

The Framers were wary of paacing the choice even in the hands
of the relatively few who met the property qualifications to vote
for other public officers They wanted the chowce of the chief
executive to be free of partisan politics 5o 1t was given to & select
body of distingmshed men of the highest moral and education
qualifications That was the plan The electors {who when they
meet are said to be the Electoral College ) were to be chosen
it each state by the legislature

The Framers of the Constitution had dishiked palitical parties
and factions and they attempted to create a government which
would make the nise of pohitical parties impossible This was per
haps the C s greatest d for parties began
to form even i Washmgtons Admimistration By the election of
1800 the electors were no longer a group of highly distinguished
citizens but a group of men picked by each party and pledged
to vote for their party s candidate

Following the procedure outlined m Article IT the electors
n 1800 cast two votes each without saying which was for Vice
President The person with the highest number of votes was to
be President The Democratic party (the direct ancestor of the
present party) had the majonty of members n the electoral
college but the clection resulted m a tie between Thomas Jef
ferson and Aaron Busr (simce each Democrat cast one vote for
Jefferson and one for Burr and the Federalists voted for two
different men) The election was then thrown to the House of
R as the Co 0 d Tt took thirty
seven ballots before Jeflerson was picked as President and Burr
as Vice President

The result of the clection worried members of the majonty
party If each efector had to cast two votes (each for different
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people) and could not specify which was for the President and
if the party had only one set of candidates then there would be
a tie every time and the House of Representatives would always
take over And if the House were controlled by the opposite
party as it was 1n 1800 the wishes of the majorty of people
could be thwarted Or perhaps worse suppose the Federahsts
knowmg that they would lose had cast half therr votes for Burr
whom the Democrats had wanted to be Vice President With both
Federalist and Democratic votes Burr rather than Jefferson
would have been President

Times had changed A party system which the Founding Fa
thers had not foreseen was domg funny thimgs to the manner in
which a President was supposed to be elected So the 12th Amend
ment was passed mn time for the 1804 election

Now electors must specify which vote 1s for President and
Which 15 for Vice President Thus the possibility of confusing the
Presidential and Vice Presidential candidates has been ended

oday a candidate must receve 270 out of the 538 electoral
votes 1 order to be elected President

In practice the parties nommate single tickets and electors
are pledged to vote for the entire ticket of one party or the other
Spltt ticket elections wall probably never happen

On election day in November voters choose electors Since
electors are pledged to vote the way the majority mn each state
Votes the counting of the clectoral votes by the President pro
tem of the Senate on January 6 before a jont session of Congress
generally produces no surpnising results Moreover these days
zf;nputers predict the outcome of elections even before the polls

se

A troublesome flaw 1n the electoral system stll exists how
ver Even uf ali electors vote as pledged they do not necessanly
elect the man favored by the majority of voters Benjamin Par
TISon in 1888 defeated President Grover Cleveland 1n the electoral
college even though Cleveland had recened the greater number
of popular votes

This happened because the electors of each party run on op~
Posing tickets Al those on the ticket of the winning party become
cectors even though they did not get all the votes Since the
electors vote as pledged the wmmmng Presidential candidate n
t2¢h state gets all the electoral votes of that state Whether he
8ets S1 percent or 75 percent of the popular vote the winming
<andidate pets 100 percent of the eleatoral votes and the losesr
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takes nothing So if the popular vote 15 concentrated n the nght
states a candidate can become President even if he gets far less
than a majonity of the popular vote

In fact a candidate could win even if he got only twenty four
votes to his opponent s 35 000 000 votes The twelve largest states
have a combined total of 281 electoral votes more than enough
for election (New York Califorma Pennsylvamia Illinois Ohio
Texas Michigan New Jersey Florida Massachusetts Indrana
and North Carolina) If because of heavy rains and bad weather
on clection day only three people vote in each of these states
Candidate X would carry each state 1f he won two of the three
votes {grving hum twenty four votes altogether) He would thereby
win 281 electoral votes Even if mn the thirty erght other states the
weather was clear and everyone voted and they all voted for his
opponent the more than 35 000 000 votes would stll give the loser
only 257 votes This 15 a bizarre example of course but because
of the closeness of the 1960 election in many states a shift of
only 60000 (out of nearly 70 000 000 votes cast) would have
given Vice President Nixon the popular majonity and Senator
Kennedy the victory

Amendment 12 {continued)

and 1f no person have such majonity then from the persons having the
highest numbers not exceeding three on the hist of those voted for as
President the House of Representatives shall choose immediately by
ballot the Prestdent But in choostng the President the votes shall be
taken by states the representation from each state having one vote 2
quorum for this purpose shall consist of a member or members from
two-thirds of the states and a majority of all the states shall be ncces
sary to a choice

If no person recewves more than 270 electoral votes the House
of Representatives must choose 2 President on the same day 1n
which the ballots ar~ opened and counted Each statc gets one
vote and at Jeast thirty four states must be present The three
candidates receving the most votes in the electoral college are
eligible to be chosen by the House and at least twenty six votcs
are necessary to be elected

Alter the 12th Amendment was passed the only time the House
ever chose a President was in 1824 The two-party system broke
down and four candidates were nomunated John Quincy Adams
son of the first Federalist President was elected even though he
had receved fewer electoral votes than Andrew Jackson
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Amendment 12 {continued)
[And 1if the House of Representatives shall not choose a President
whenever the nght of choice shall devolve upon them before the
fourth day of March next following then the Vice President shall act
as President, as in the case of the death or other constitutional disa
bility of the President. —)

The 20th Amendment supersedes this section

Amendment 12 (continued)

‘The person having the greatest number of votes as Vice President
shall be the Vice President 1f such number be a majority of the whole
number of Electors appointed and 1f no person have a majonty then
from the two highest numbers on the list the Senate shall choose the
Vice President a quorum for the purpose shall consist of two-thirds
of the whole number of Senators and a majorty of the whole number
shall be necessary to a choice

The procedure for electing, a Vice President, should Vice Prest
dential candidates fail to get a majority of the electoral votes s
the same as that for picking the President except that the Sen
ate rather than the House does the voting and 1t must select a
Vice President from the fwo ighest candidates Because candt
dates for both offices are nomiated on the same party ticket and
receive an equal number of votes n the electoral college the
Senate will usually never have to act unless the House must choose
3 President also In 1836 Martin Van Buren received a majonty
of the electoral vote but the vice presidential candidate did not
s0 the Senate had to choose the House did not

Amendment 12 (continued)

But no person constitutsonally mehigible to the office of President shall
be ehgible to that of Vice President of the United States

In 1960 some Republicans suggested that President Eisen
hower run as Vice President n the coming election He could
not have run for President because he already had two terms and
the 22d Amendment says that that 1s all one man can have Since
the 22d Amend made him Iy el 1o run
for the Presidency this last sentence of the 12th Amendment
made him ineligible to run for the Vice Presidency also




CHAPTER 11

Civil Rights Plus

AMENDMENTS 13 15

Amendment 13 (Section 1}
Neither slavery nor involuntary servitude except as a punishment for
cnme whereof the party shall have been duly convicted shall exist
within the United States or any place subject ta thewr junsdiction

The 13th Amendment finally came out and said it coloras 2 pag
ment of the imagmation.

For seventy years the brutality of slavery had survived 1a the
Umited States QOnly the brutality of 2 Civil War could abolish 1t
When the war had ended the defeated rebefs were in no position
to delay the ratfication of this amendment which became ef
fectne in 3865

The 13th Amendment applics only to persoas not to busmesses
or other The 13th A d makes no distine
tion among colors or rehipions or national ongms It does not
differentiate between citizens and alens It means purely and

. simply that no ene can be kept as a shve or be forced aganst
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his wll to do work for another i any state the Distnict of Colum
bia or any Umted States ternitory unless he has been convicted
of cnime and 15 serving a lawful jail sentence This provision 1§
directed toward the private mdividual as well as the state and
federal governments

Human imagmation 15 capable of anything To abolish slavery
did not mean that the eyes could not see color differences and
it d for the 14th A d and eighty more years of
tistory to make the Constitution truly color blind

Amendment 13 (Section 2)

Congress shall have power to enforce this article by appropriate
legislation

Because the 13th Amendment 1s  self executing  (that 1s 1t
goes nto effect without the need for Congresstonal legislation to
support 1t) Section 2 of the amendment has come imto play only
rarely and i minor ways Nevertheless the section is important
because 1t 1s the first time an amendment increased the powers of
Congress With the section Congress can make slavery a federal

crime and provide pumshment—it could not have done so with
aut Section 2

Amendment 14 (Section 1 Claose 1)
All persons born or naturalized in the United States and subject to the

junisdiction thereof are citizens of the United States and of the State
wheremn they reside

Prior to the Civil War Negroes born n the United States could
not become American citizens even if they were free persons
descended from free persons ving i one of the ongimal thirteen
states at the time the Constitution was ratified 3 A person was
primanly a citizen of a state and only secondanly of the United
States With the passage of the 14th Amendment the order of
citizenship was reversed

It 15 now possible to be a citizen of the Umted States even
though not a citizen of any state at all Simply to be born 1 the
United States 1s enough for national citizenship The American
citizen 1s automatically a citizen of any state m which he resides

There 15 one exception Those born in the United States but
not subject to the junsdiction thereof’ are not citizens This s
a hmited class A person born to a foreign ambassador living 1n
the United States 1s not a citizen by virtue of birth he 1s not
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subject to the junsdiction because his parents are m diplomauc
service But children born in the United States to alicrs even
1f they are tourists on vacation are United States citizens if therr
parents are not diplomats or foreign public officials

The 14th Amendment also recogmzed the equal citizenship of
those who immgrated and who were naturalized in accordance
with federal law

This clause makes national citizenship more sigmficant than
state citizenship and takes from the states the power to declare
who shall not be a citizen of the state

Only 1ea) persons can be emzens for purposes of the 1dth

Corp and cannot

Amendment 14 (Section 1 Claunse 2)
No State shall make or enforce any law which shall abndge the
privileges or immunities of citizens of the United States

Five years after this clause was passed it became a  practical
nulity by a single blow from the Supreme Court Lowsiana
passed a law establishing the Crescent City Live Stock Landing
and Slaughter House Company giving it a monopoly to carry on
the livestock landing and slaughtering business i New Orleans
and the surrounding area The New Orleans butchers resisted
since 1t meant the closing down of their busimesses The butchers
argued to the Court that the law was unconstitutional because
among other reasons 1t abndged their privileges and immuntties
But the Court distingwished this clause from the privileges and
immumties clause in Article 4 (see p 95) There the Court noted
the expression 1 privileges and immunities of the citizens i the
several states  Here in the 14th Amendment the words are cif
1zens of the United States Conducting a slaughtening business
15 not a privilege and immunity of national citizenship Only those
privileges said the Court n The Slaughter House Cases which
owe their existence to the Federal Government 1ts National char
acter its Constitution or its laws are prnvileges of national
cihizenship

Since the supremacy clause of Arucle 6 already made unlawful
any state nterference with these privileges the puvileges and
immumities clause was reduced 1o almost nothing chcrthe‘icss
a few privileges and of national have been
recogmzed among them the nght to go freely from state to state
the nght to vote in federal elections the right to petition Congress
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for a redress of grievances the nght to engage m interstate com
merce the night to enter public parks and other public property
the night to use public navigable waters and nights guaranteed
under treaties

Amendment 14 (Sectlon 2 Clause 3)

nor shall any State deprive any person of life liberty or property
without due process of law

The due process clause of the 14th Amendment as we have
already seen has been constantly before the courts durmg the
past half century Its sigmficance hcs not alone tha! unfair
procedures 1n cnminal d 1 by 1ts
terms The due process clause of the 14lh Amendment, hke its
counterpart n the Sth Amendment, has been used 1 a wide
vaniety of situations

SUBSTANTIVE DUE PROCESS

Tn the early years of its istory the 14th Amendment seemed
destined to be used only 1n cases of ractal discnmination In the
Slaughter House Cases the Court did not beat around the bush
We doubt very much whether any action of a state not directed
by way of discrimination agamnst the negroes as a class or on
account of thewr race will ever be held to come withn the [scope]
of this provision

Four years Iater n 1877 the Court refused to upset an Il
nos Taw which regulated rates m the gram storage and transpor
tation business Arguing that the due process clause protected
agamst unfair procedures only and not aganst the substance of
legislation  Chief Justice Waite proclaimed i Munn v IHlinois
We know that this [regulatory power] 1s 2 power which may be
abused but that s no argument agamst its existence For pro-
tection agamst abuses by Legislatures the people must resort to
the polls not to the courts

Within twenty years the Supreme Court completely reversed
iself The doctrine that the due process clause apples only to
racial discnmination cases in which procedural unfarrness oc
curred was thrown out the window Durning those twenty years
as industry expanded more and more states passed social and
econome legislation to curb the hormful effects of the gigantic

corporations which were bemng created These corporations ap 7
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pealed to the Supreme Court for relicf on the theory that the
due process clause forbade the states from pasung Iws which
interfered with their property nights The regulation of rates
working conditions maximum hours of working time per week
and so on were all said to be property nchts Corporations were
sad to be  persons” within the meanming of the clause

The Supteme Court agreed to it all and the era of substan
tive due process was ushered 1 st was to last until the muddle
1930s when President Roosevelt alter threatenp to  pack
the Court by persuading Congress to allow six more Justices on
the Bench found a chastened Court turming back to s position
i Munn v Ilhnots About the only thing that has remamed s
the definttion of person although a business corporation and
other associations are not citizens they are persons

Tn Chapter 4 we saw the need for judicial review because other
wise Congress or the states could violate the Constitution willy
nilly Now we see how the Court given judicial feview can atsell
exercise 2 nonreviewable power

Durning the time that the Court believed in the doctrine of sub-
stantive due process—the notion that certam kinds of economic
and social leslation were bad—scores of state and fideral laws
were struck down In effect the words due process of law
dropped out of the clausc so that it read  nor shall any state
depnve any person of Iife liberty or property with an emphasis
on property

Many of the Jaws which were voided dealt with improving
workimg conditions and himiting the work week In Lochner 1
New York a bakery owner contended that a New York law
which made 1t unlawful for anyone to require ms employees to
work for more than ten hours per day and sixty hours per weeh
unconstitutionally took away his property The New York legts
lature had passed the law upon a wealth of medical evidence that
the hot stuffy kitchens in bakeries were unhealthy (Later labor
laws were Justified on the ground that unless the hours were
limited and muntmum wages fixed workers could not escape sweat
shop conditions n the factonies This indeed may have been
part of the justification of the bakery law )

The Court found a flaw The law it said 1nterferes with the
liberty of the workman to contract to work for lonter hours (2
hberty the workman surely did not want) Disregarding the med
cal the Court d In lookmg through sta
tistics regarding all trades and occupations 1t may be true that the
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trade of a baker does not appear to be as healthy as some other
trades and s also vastly more healthy than still others To the
common understanding the trade of a baker has never been
regarded as an unhealthy one It mught be safely affirmed
that almost all occupations more or less affect the health There
must be more than the mere fact of the possible existence of some
small amount of unhealthmess to warrant legislative interference
with Iiberty It 15 unfortunately true that labor even in any de
partment, may possibly carry with 1t the seeds of unhealthiness
But are we all on that account, at the mercy of legislative ma
jorities?

The Court was following the lassez faire philosophy of the
businessman of the day—that government should keep 1ts hands
off business and let a natural economuc evolution take its course
Indeed Darwins theory of evolution came mn part from the
social and economic philosophy of Herbert Speacer who in his
book Social Statics advanced the proposition that m the struggle
for survival some people would wim and others would lose that
those who were poor sick and starving had no nght to expect
to be rich well and fed and even less right to combme together
to force the legislatures to pass laws relieving them of ther
miseries

To the position that the Court should follow such a philos
ophy Mr Justice Holmes wrote one of the most classic dissents
m the history of the Supreme Court Replymng to the majonty mn
Lochner he proclaimed “This case 1s decided upon an economic
theory which a large part of the country does not entertam If
1t were a question whether I agreed with that theory I should
desire to study 1t further and long before making up my mind
But I do not conceve that to be my duty because I strongly
belicve that my agreement or chsagreement has nothmng to do
with the nght of a majonity to embody their opinions 1n law
The 14th Amendment does not enact Mr Herbert Spencers
Social Statics A Constitution 1s not mtended to embody
a particular economic theory whether of paternalism and the
organic relation of the citizen to the state or of laissez faire It 1s
made for people of fundamentally differing views and the acci
dent of our finding certain opimions natural and tamiliar or novel
and even shockng ought not to conclude our judgment upon
the question whether statutes embodying them conflict with the
Constitution of the United States

Today this dissent has by and large become the law The cases
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m which both federal and state governments were held to have
no power to regulate wages working conditons hours and

labor relations have all been overruled
Similarly under the so-called police power of the state the reg-
ulation of health safety and public morals by the states has been
upheld Included are a vast array of regulations concerning water
supply garbage sewers food drugs mulk gambling hiquor auto-
mobiles gasoline storage and laundnes The police power 18 also
used to regulate the practice of the professions such as medicine
1 1 lumt and hun

law,
dreds of others

EMINENT DOMAIN

{ nor shall private property be taken for public use without just
compensation }

The words quoted above the last clause n the 5th Amendment
are not specifically found m the 14th Amendment But 1t has been
held that state governments as well as the federal must provide
compensation when it takes private property

‘The power of the government to confiscate land for public use
1s one of the oldest powers of government Its legal name— emt
nent domain —stems from the that the g t
has the greater nght to land or other property when the public
good requires 1t Private property can only be taken for public
use but the legislature decides what a  public use 15 Courts are
reluctant to review a p of the legsl that the
taking of certam property 1s for public use

The typical use of the eminent domamn power 1s the taking of
fand 1n order to bwld state and federal highways establish pub-
e parks and places of historic interest and the use of water to
generate electric power The government has the rght to take
a part or all of your land whether you are willing or not whethet
you live on 1t or not as long as you are paid 1n money the fair
value of what you lost Other kinds of direct takings have oc
curred m waryme when the federal government requisstioned all
sarts of products from raw matenals to cured pork and black

pper

Sometimes the taking 1s indirect If the government operates
an airport close to a chicken farm and the noise and hghts of
airplanes fiying at low altitudes interferes with the farms opera
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tion property has been taken for which just compensation must
be pad 1 But not all such mtecferences are ‘ takings  which re
quire compensation It 1s a matter of degree to be decided ults
mately by the courts

The just compensation clause and the due process clause
though seemingly redundant are not The just compensation clause
says that property can be taken for public use only 1:f the gov
ernment pays for what it gets The due process clause says that
¢ven so property may not be taken unless fair procedures are
followed, such as allowmng the person whose property 1s taken
to be heard at the proceeding to determne the property s value

I0NING

Buillding zone laws are of modern ongm They began n this
country about {1900] Until recent years urban hfe was com
paratively simple but with the great increase and concentration
of popul: p have developed and ly ate de
velopmg which require and will continue to require additional
restrictions in respect of the use and occupation of private lands
m urban commumues Regulations the wisdom necessity and
validity of which as applied to existing conditions are so appar
ent that they are now uniformly sustamed [in 1825 or even mn
1875) probably would have been rejected as arbitrary and op
pressive Such regulations are sustammed under the complex con
ditions of our day for reasons analogous to those which justify
traffic regulations which before the advent of automobiles and
rapid transit street radways would have been condemned as
fatally arbitrary and unreasonable And in this there 1s no mcon
sistency for while the of 1onal never
vanes the scope of therr application must expand or contract to
meet the new and different conditions which are constantly com
mng within the field of their operation In a changmg world it s
impossible that it should be otherwise  16°

With the above words the Supreme Court upheld the validity
of zonmg Jaws 1n 1926 Since that tme every city m the Umited

States has passed regulations concerning the use to which land
can be put Busmesses are excluded from some distncts 1 order
to create quiet residential districts Different kinds of busmesses
are put in different districts those which pour forth smoke i one
(or forbidden altogether) thase which require closeness to rad
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toad yards in snother Fvea rewcential dstrnte are wubdivaled
on some only onc of troatory famuly housey are allowed in
others thete can be mited wi h taller apartment darllin= Zon-
ity lawy can be as complet at the conditions which call them into
being Regulationt unless clearly unrravonable or srrational are
aot protubited by the due process elauee

DUE PROCESS IX CIVIL PROCEEDINGS

Just as due provess requires fair procedures i cnminal prosecu
tions $0 1t requires them in aavil proceedings This dows pot mean
that all the common law rules of procedure which eust & in the
fate 1700 s ate constitutional nghts They are not The ¢ 3 ev are
{ree to expertment et certaim fuadamental ruler reman

A court does not have junisdiction to heat a cave of 1t hay rot
obtamned  junsdiction over the person Thiy o wwaally cavy
cnough—notice to the person sn a method spelled out by Law
that a lawsuit has bepun s sufficient But a court 1 on~ stat~
cannot simply send notne to a person in another state without
more and have a legal night to proceed agamat hem Normally
the courts of one state have junisdiction oser only those petsons
who Iive in the state or are actually present in the state But there
are exceptions For instance many states allow Jawsuits acunst
motonists who have driven in the state and then retumed to thewr
home states In return for the use of the state highwavs i other
words a state can allow a lawswit in its own courts 3f the vis
ing motonst causes an accaident Notre of the lawsuit sent
through the mail 18 enough to get junsdiction over the person
Laws of this kind are called long arm statutes ™ because they
reach into other states

Simularly long arm statutes are valid [ they make a foreign
corporation (organzed under the laws of another state) suable
1 the state as long as the corporation has done a sufficient amount
of business in the state This amount can be very small—maihing
an nsurance contract to a person lving in the state mught be
enough The situations involving the presence of a foreign
company get exceedingly compley

The fundamental requirements of due process are simple
enough however notice to the person beng sued and an oppor
tumty to have his day 1n court whether 1t be judicial court or
admmstrative agency If a federal administrative agency issues
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orders and decides cases federal courts must be empowered to
review the legality of the agency decisions This power of review
extends to the acts of high executive officials such as the Attor

ney General and the Secretary of State as well as to the agencies
themselves

Amendment 14 (Section 1 Clause 4)

nor deny to any person wathm its junsdiction the equal protection of
the laws

STATE ACTION

Although the 13th Amendment declared color a pigment of the
mmagnation 1t could not stop people from acting on that imagina
tion from seeing racial differences and from making discnimina
tions turn on the color of a mans skin The equal protection
clause was designed to end these discriminations and to make the
Constitution color blind

Yet the 14th Amendment only prevents states from deny-
mg equal protection of the laws In 1875 Congress passed a law
similar to the Civil Rughts Act of 1964 the 1875 Act made 1t
unlawful for any person to refuse another accommodations n an
mn or hotel among other thmgs Congress said 1 passing the
law that it was acting under the power given to it m Section 5
of the 14th Amendment (see p 192) to enforce the amendment
But said opponents of ntergration the 14th Amendment does
not apply to actions taken by private citi.ens therefore the Con
gress cannot make discimimnation by private crizens unlawfu?

Tn the Cnil Rights Cases of 1883 the Supreme Court agreed
So the law has remamed Just as the Bill of Rights applied only
to the federal government before the 14th Amendment was passed
so the 14th Amendment applies only to states and not to private
persons or groups (Because of these cases 1t was necessary for
Congress m 1964 to use the commerce power to get at the same
evils Seep 39)

So far so good but what kind of action 1s pnivate and what
kind 15 public or state action™ Is a statute—ie an act of the
state lepislature—which discnimmates the only kind of state action
forbidden” Or are actions of state offictals subject to the rule of
the equal protection clause also? Dunng the course of the past
eighty years the Supreme Court has increasmgly enlarged the
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meaning of “state acton” Today the clause governs a wide
number of d verse ntuations

Arhitrary ducnimination by edministrative officials 1 umcon
stitutional under the equal protection clause A San Francisco
ordinance in 1886 made it unlawful to operate a laundry ualss
a license was obtamed from the ity board of supervitons Yick
Wo and Wo Lee both Chinese laundrymen had been demed
licenses and were sent to prison for continuing to run their buse
nesses Arguing that therr imprisonment was unconstitunional they
showed that almost all Chinese ahens who applied (or ficenses
were tumed down  Yet everyone else (except one) who applied
was granted a license There was no difference in terms of fire har
ards or samtary conditions between the laundnies of those who
received hcenses and those who did not The refusals were purcly
arbutrary they sprang from the desire to discriminate agaunst Chr-
nese Said the Court tn ordenng the city to grant Licenses to the
Chmese  “Though the law stself be fair on 1ts face and imparual
n appearance yet af st 13 applied and administered by publc
authority with an evil eye and an unequal hand so as practrcally
to make unjust and illegal discnminations between persons In
simular circumstances matenal to their nights the denial of equal
justice ts still within the prohibition of the Constitution ™11

Note what this case meant For the purposes of determimng
what 15 state action c¢ven city officals are agents of the state
And the cqual protection clause applies not just to ciizens but to
any person whatever in this case Chinese aliens

State courts—whether local county or statewide—are agents
of the state also In 1945 a Negro couple bought a home
Missourt through a white real estate agent who did not reveal
their 1dentity because the property was covered with a  restnic
tive covenant  This was a contract saying that all the neighbors
on the block mutually agreed not to sell to Negroes and that af
any home was sold to a Negro the property would return to its
ongmal owners Finding out that the new owners were Negro
when they moved 1n the neighbors went to court to block the
sale The tnat court refused but the Missourt Supreme Court
agreed that the ‘ restuctive covenant  was legally binding and 1t
ordered the couple out of the house Three years fater the Su
preme Court declared in Shelley v Kraemer that state courts
which enforce d: Y act 1l

The Court agreed with the Missoun court that the restnctive
covenant was legal If the people who had signed the contract
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had voluntarily abided by it there would have been no doubt
that the refusal to sell to Negroes would have been perfectly
lawful msofar as the Constitution was concerned But one of
the signers did not abide by the contract of course He did sell
the land The other signers then went beyond merely private
action they asked a court to help And a court as an agent of
the state cannot order people out of houses because of the color
of their skin Racial drser by courts 1s therefore uncon
stituttonal ‘Thus courts became color bind and the restnictive
covenant died a sudden death 1n Amenica (Such covenants stll
exist but since no court can enforce them they arent worth
much )

Legislatures executives and courts cannot discriminate under
the 14th Amendment then But that 1s not all In recent years
a new doctrine has gamed favor—if a private person or a group
performs a public function then that person or group 1s an
agent of the state also

The public function can come up 1 two ways etther (1) the
state helps out in the otherwise private endeavor or (2) the pn
vate group does something which the state usually does A res
taurant 1n Wilmington Delaware was located mnside an off street
parking lot building The building was owned and operated by
the Wilmington Parking Authority a state agency The restaurant
was leased from the state by private persons and refused to serve
food to Negroes The Court ruled that the refusal was unconst
tutional because the state had 2 hand i the activity 3¢

Real that its with discri y activities may
make them unconstitutional a state in 1966 tried to take 1ts hand
out of runming a public park Senator Augustus O Bacon left 1n
Tus will 1n 1911 a park to the mayor and ity council of Macon
Georgia to hald for the use of white people only When the city
desegregated the park more than a half century later the board
of managers of the park sued i state court to have the ety
removed as trustee and to appomnt private citizens so that the
14th Amendment would not apply to them The Georgia Supreme
Court allowed transfer of ownership but the Supreme Court re
versed A park has a public character the Court said and when
private mdividuals carry on a governmental function they be
come mstrumentalities of the state and subject to the command
of the equal protection clause So the park remamed integrated 38

Once the town of Clucasaw Alabama owned entirely by the
Gulf Shipbuilding Corporation tried to prevent a Jehovahs Wit
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ness from handing out religious hterature by refusing to let her
on the sidewalk next to the post office She was arrested under
an Alabama law which makes it 2 cnme to remamn on private
property after being told by the owner to leave The Supreme
Court upset the conviction  Ownership does not always mean
absolute dominion The more an owner for his advantage opens
up his property for use by the public in general the more do
his nights become circumscnibed by the statutory and constitu
tional nights of those who use 1t 7 In other words the company
town 15 still a town where the public lives and neither the state
nor the owners of the town can disciminate against the exercise of
constitutional nights—m this case the freedoms of speech and
religion

SEGREGATION

All legislation 1nvolves some form of discnimination because all
laws divide things mto classes This you can do and this you
cannot do  The ticklish problem presented by the equal protec
uon clause 15 to dctcrmme what 1s 4 reasonable classification
of the races—first came
squarely before the Court 1n 1896 m the famous case of Plessy v
Ferguson Plessy was arrested for violating a law which required
whites and Negroes to sit m  equal but separate railroad cars
while traveling Plessy was seven eighths white When he msisted
on sittng i the white only coach he was tossed off the tram
and nto jail The Supreme Court upheld the law, saying that the
races could be separated as long as they were equally treated
We consider the underlying fallacy of [Plessy s] argument to
consist 1n the p that the enf of the two
races stamps the colored race with a badge of mferionty If this
be so 1t 1s not by reason of anything found i the act but solely
because the colored race chooses to put that construction upon it
Dissenting the first Mr Justice Harlan rephed  Our Consti
tution 1s color blind and neither knows nor tolerates classes
among citizens The destinies of the two races m this country
are mdissolubly linked together and the smterests of both require
that the common government of all shall not permut the seeds of
race hate to be planted under the sanction of law We boast
of the freedom enjoyed by our people above all other peoples
But 1t 1s difficult to recon llc that boast with a state of the law
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which practically put the brand of servitude upon a large
class of our fellow ciuzens our equals before the law The thin
disguise of equal d or p m railroad
coaches will not mislead anyone, or atone for the wrong this
day done’

Tifty-eight years later this dissent became law i Brown v
Board of Education From 1896 to 1954 hundreds of laws were
passed throughout the South and m other states requiring segre
gation of the races 1n almost every conceivable activity-—schools
restaurants theaters hotels transportation of all sorts hospitals
Always the laws were justified on the grounds that they provided

separate but equal facilities Occasionally the Supreme Court
ruled that Negroes must be admutted to white institutions because
the faciliies 1 the particular case were far from equal %2

Then 1n the early 19505 cases arose from four different states
—Kansas South Carolina Virgmia and Delaware—and the plam
tiffs argued in all the cases that segregated schools are by their
very nature unequal that no matter what the state does segre
gation 18 not within the equal protection of the laws The Supreme
Court agreed and the wall of separation between white and
‘black began to crumble

Today said Chief Justice Warren 1n a unamimons opumon
for the Court education 1s perhaps the most mmportant function
of state and local governments Compulsory school attend
ance laws and the great expenditures for education both demon
strate our of the mmp of to our
democratic society It 1s required in the performance of our most
basic public responsibilities even service mn the armed forces It
18 the very foundation of good citizenship Today 1t 1s a principal
Instrument n awakening the child to cultural values 1n prepanng
him for later professional tramng and 1n helpmg him to adjust
normally to hus environment In these days 1t 1s doubtful that
any child may reasonably be expected to succeed m lfe of he 15
denied the opportunity of an education Such an opportumty
where the state has undertaken to provide 1t 1s a nght which
must be made to ail on equal terms To separate [Negro
schoolchildren] from others of smmlar age and qualifications
solely because of their race a feeling of 1nfe as
to their status m the commumity that may affect their hearts and
mmds 10 a way unbkely ever to be undone We conclude
that in the field of public education the doctrine of separate but
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equal has no place Separate educational facihities are mher
ently unequal * 2

In 2 companton case decided the same day the Court also
held that segregation by the federal government in Washington
DC schools was unconstitutional under the 5th Amendment,
because 1t depnived Negroes of Iiberty without due process of law
In view of our decision that the Constitution prohibits the states
from maintamng racially segregated public schools 1t would be
unthinkable that the same Constitution would mmpose a lesser
duty on the federal government the Chief Justice wrote 1

There remamed the problem of how long the states should
have to work out new laws and procedures build new schools
tire more teachers work out new school districts and plan new
transportation routes n order to carry out the decision in the
Brown case The next year the Court decided the second Brown
case saying that necessary changes to bring about integration
must be done  with all deliberate speed

The catalogue listing the failures of the state governmeats to
carry out the law of the Constitution 1s not for this book Mas
sive resistance  programs were begun One Virgima county abol
ished public schools altogether Parents who sent therr children
to private schools recerved tax concessions and twitton funds—
untl the Supreme Court saw through the scheme in 1964 7 Pnn
vate schools were not obliged to accept Negroes and few Negroes
could afford them or meet therr entrance requircments anyway

Legal device after legal device was used and the Court had
its hands full—and will continue to have its hands full for years
to come~—heaning cases lving and the equal pro-
tection clause In dozens of decisions the Court has struck down
segregation 1n public parks public housmg projects public
beaches municipal golf courses and swimming pools courtrooms
transportation facilities and playgrounds

In 1958 the governor and legislature of Arkansas even argued
that they were not bound by the decisions of the Supreme Court
1n Brown and other cases In a rare opmion signed by each of the
Justices individually the Sup Court thundered back that this
was constitutional nonsense 2%

Neventheless as long as adi and legrs
tatures retuse fo follow the Courts decisions reman unenforced
Here aseverywhere the Court stands 1n Professor Howe' s phrase
“on the edge of futiity™ The force of public opinion usually
causes people to go along, but in the explosive 1ssue of race rela
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tions where feelngs and emotions are deep where local ways
have been fixed by a century of tradiion public opinion may
resist When that happens we must trust to the good sense of the
Amernican people to come eventually to peace with its Court, 1ts
faw and its Constitution

APPORTIONMENT OF STATE LEGISLATURES

For more than sixty years the sizes of election distncts within
most states were highly unequal For imnstance Colebrook Con
necticut, with a population of 592 and Hartford Connecticut
with a population of 177 397 each elected two representatives
to the state legislature In New Jersey one distnct had 35000
people another 905000 In Calfornia one district had 297
times as many people as another

Although most state constitutions required that districts be
apportioned strctly on the basis of population and that new cen
suses and redistricting should be made every ten years the states
d ded their own As a result the majority of
the state legislatures were elected by a substantial mmonty of
the people n almost every state The rural distncts which once
had as many people living in them as the city districts but which
by the 1960 s had far fewer people stll sent as many represen
tatives to the state assembly and senate as did the much more
populous city distnicts The rural interests were thus able to con
trol at least one or both honses of the state legislatures In state
after state legislation which was supported by a majonty of the
people 1 the state was defeated by a2 majority 1 the legislature
which represented 2 mmonty of the people In Michigan for
example the legst: blocked the of state officials
named by a governor of the opposite party for more than ten years

The Supreme Court had umiformly disrmissed almost all reap
portionment cases before the 1960s Only where certam special
conditions existed did the Court decide the case—as when the
city of Tuskegee Alabama changed its shape from a square to
a twenty eight sided figure 1 order to exclude Negroes who lived
away from the center from votmg (see p 193) But usually the
Court refused even to hear the cases stating that they presented

political questions  with which a court should not meddle

By the 1960 s the minonty groups had become so entrenched
m the state legislatures that there seemed no way to press for
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known 1s Griffin v Hhnots 1n which the Supreme Court ruled
that defendants too poor to buy transcripts of their trial could
not for that reason be denied the night to have their cases reviewed
by a higher appellate court The rule in Thinois had been for
defendants at their own cost to give the tnal records to the hugher
court This was held to be an unconstitutronal discrimmation be
tween nich and poor

Amendment 14 (Sectlon 2 Clause 1)
Rep shall be app: d among the several States accord
ng to their respective numbers counting the whole number of per
sons in each State excluding Indians not taxed

After the Civil War the former slaves had become citizens
and the southern states were given the night to add these people
nto the hopper 1 order to figure out how many representatives
the states could send to Congress

Indians not taxed were excluded but the meaning of the
term was never clear Does 1t mean Indians who did not actually
pay taxes or those whom neither the states nor federal govern
ment tried to tax? Does 1t mean only thos¢ Indians not taxed by
the state or those not taxed by anyone? Indians are now subject
to federal taxation since 1940 they have been included in the
federal census which putes the for d g how
many seats 1 the House should go to each state So this partic
ular phrase seems to have fallen into disuse

Amendment 14 (Section 2 Clanse 2)

But when the night to vote at any election for the choice of electors
for Pressdent and Vice President of the Umted States Representatives
mn Congress the Executive and Judicial officers of a State or the mem
bers of the Legslature thereof 1s densed to any of the male inhabs
tants of such State being twenty-one years of age and citizens of the
United States or 1n any way abndged except for participation in
vebellion or other ¢nme the basis of representation therein shall be
reduced tn the proportion which the number of such male citizens
shall bear to the whole number of male citizens twenty one years of
age in such State

This provides a method of forcing states to guarantee the nght
to vote If the vote 1s demed to those entiled to 1t, the states
delegation to Congress can be reduced in proportion to the num
ber of citizens denied the right to vote Although plenty of people
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have been demied the night to vote i our history sice then, this
provision has never been used As a method of force 1t has so
far faled because members of Congress have found it politically
madvisable to suggest to therr fellow members that perhaps they
do not belong smce their states have been unconstitutionally de
nying the vote to citizens

At the time the amendment was ratfied m 1868 women were
not destined to have the vote for fifty two years So the figuring
was done on the basts of male inhabitants

Amendment 14 (Section 3)

No person shall be a Senator or Representative 1n Congress or elector
of President and Vice President or hold any office civil or mulitary
under the United States or under any State who having previously
taken an oath as a member of Congress or as an officer of the Umted
States or as a member of any State legislature or as an executive or
judicial officer of any State to support the Constitution of the United
States shall have engaged 1n nsurrection or rebellion against the same
or given aid or comfort to the enemies thereof But Congress may by
a vote of two-thirds of each House remove such disability

This section was passed to pumsh the officials 1n the Umited
States and separate state governments who aided the Confederacy
dunng the Civil War On June 6 1898 Congress suspended the
operation of Section 3 as to all rebels prior to that date Since
that time no one has come within 1ts terms Presumably 1t would

apply to a person convicted of treason or espronage who sought
political office

Amendment 14 (Section 4)
The vatidity of the public debt of the United States authorized by law
including debts incurred for payment of pensions and bounties for
Services In suppressing insurrection or rebellion shall not be ques
tioned But nesther the United States nor any State shall assume or pay
any debt or obhigation ncurred 1n aid of isurrection or rebellion
agamst the United States or any claim for the loss or emancipation

of any slave but all such debts obligations and claims shall be held
dlegal and vord.

This section was passed to assure citizens and foresgners alike
who had loaned money to the United States to finance the Civit
War that the United States would recognize and pay off all its
debts Although the Civil War debt has been pad off the clause
1s not dead 1t still forbids Congress from borrowing money one
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day and then refusing to pass appropriations to pay 1t back
the next

The last sentence of Section 4 was nserted to stop payment of
debts incurred by the South on behalf of the rebellion It was
further notice to the people of the country that the debts were
accumulated 1n a dishonorable cause

Amendment 14 (Section 5)
The Congress shall have power to enforce by approprate legislation
the provisions of this article

After the Civil War Congress passed a number of laws making
1t a cnime for private citizens to discrimunate on the basis of race
In the Cnvil Rights Cases the Supreme Court said that these laws
were beyond the power of Congress under the enforcement clause
since the 14th A d) only prohibits state discr
Citizens acting privately do not constitute state action That 1s why
the Civil Rights Act of 1964 p d private discr
Wlegal under the commerce ¢lause and not under the 14th Amend
ment The commerce clause 1s a posttive power enabling Con
gress to regulate The enforcement clause 1s at best a negative
one enabhing Congress to stop state made discrimmations

In recent years the power of Congress to enforce the amend
ment has been broadened by a wider mterpretation of what ac
tions are attnibutable to the states Although murder by prvate
citizens cannot be made a cnime by Congress under this clause
Congress can outlaw murders of civil nights advocates who are
attacked jountly by state policemen and private citzens for then
the private individuals are acting with the state in depriving per
sons of hife without due process of law 133

Amendment 15 (Section I)
“The nght of citizens of the United States to vote shall not be denied
or abnidged by the United States or by any State on account of race
color or previous condition of servitude

Southern states were not scared by the threat in the 14th
Amendment nor did Congress make 2 move to reduce southern
representation in Congress because Negroes were beng denied
the nght to vote Instead 1n 1870 the 15th Amendment was rat
sfied directly denying the United States and any state {rom pre
venting any person from voting For the next century many states
soucht ways to avoid the impact of the amendment
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One of the earhiest devices was the grandfather clause A hit
eracy test was required of all voters But a spectal exemption was
granted to all persons who were eligible voters on January 1 1867
and descendants of such voters This exemption excluded Negroes
who were not eligible i many states untit the 15th Amendment
was ratified 1n 1870 So illiterate whites voted illiterate Negroes
did not Another device was to require Negroes to register dur
wg a ten-day period about six months before the election 1f they
did not they would lose thewr night to vote forever Whites did
not have to regster at all These devices were struck down by
the Supreme Court, although the last, not untit 1939 & 8

Still another way to prevent Negroes from voung 1s to redraw
the Iines of the votng district so that they suddenly Ine outside
When Tuskegee Alabama carved itself into a twenty-eight sided
figure to dry up the Negro vote the Court called foul and re
fused to permut 1t %2

Meanwhile one of the great Amencan political techmques had
been developed—the pnmary election Candidates within the same
party run agamst each other in the primary and the wmner of
that election receives the party s nomimation for the position which
he s seeking. Usually only Democrats vote 1 Democratic prt
manes and only Republicans in Republican primanies The pn
mary 18 however a distnict wide or state wide election The
C G had not plated primaries of
course and many states began to use them as 2 way to discrm
1nate between the races

Texas passed the White Primary Law allowmng only whites to
vote i the pnmary This effectively took away the Negroes nght
to vote smce whoever won the Democratic puimary 1n ‘Texas
as 1n most southern states at that time won the electron Texas
defended on the ground that a primary was not an electron and
the 15th Amendment protects the right to vote in elections only
The Supreme Court 1n 1927 was willing to agree that the primary
was not an election but the law was struck down anyway on the
basis of the equal protection clause 1%

So Texas repealed the White Primary Law and passed an
other This tme the executive commuttees of the political parties
were gven the authonty to determune who should vole m the
election Texas reasoned that the 14th Amendment prohibited

only the states not private political parties from discriminating
When the executive commuttee did what was expected and ex
cluded Negroes the same Negro voter who had protested before
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came forward to sue agmn Again the Supreme Court struck
down the law When the state delegates 1ts authonity the way
Texas did the executive committee becomes an agent of the state
and under the 14th Amendment cannot deny equal protection ol
the lans

After tts defeat in the Court Texas amended its Jaw so that all
the voters 10 the Democratic party could decide whether or not
to exclude Negroes For a time this worked The Court had rea
soned that when all the people an a private party and not just
the executive committee  decide to discnmunate then this 1s prt
vate discnmimation and nerther the 14th nor 15th Amendments
forbuds 1t °

The belief that the 15th Amendment did not cover primarics
lingered unt:i! 1944 In that year the Supreme Court took another
Texas case Three years before the Court had recogmzed the
fact that primaries were truc elections whether or not the Found
irg Fathers had ever heard or conceived of them M7 A changed
membership on the Court was now rrady for the fourth Texas
primary case and this ttme racral discnmination was hit hard
When political parties orgamize primary elections under cover of
state statute they become mnstrumentaliies of the statc no mat
ter whether the executive committee or the entire membership
speaks  Consttutional nights would be of httle value if they
could be thus indirectly demed wrote the Court in Smth v
Allwright

One Justice dissented not so much because he thought that
the Texas Democratic party should be able to discrimtnate but
because he thought the Court was acting too hastly in overrul
ing 2 decision handed down only nine years before “The reason
for my concern  he wrote s that the mstant decision overruling
that announced about nine years ago tends to bring adjudications
of this tribunal into the same class as a restricted railroad ticket,
good for this day and trz n only

Replymg to s enticism  the ma]omy saxd ln reaching this

we are not dful of the of

of decision 1n constitutional questions However when convinced
of former error this Coun has never felt constraned to follow
P In C where cotrection depends
upon amendment and not upon legislative action this Court
throughout its history has freely d 1ts power to
the basis of its constitutional decisions This has fong been ac
cepted practice and this practice has continued to this day This
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1s particularly true when the decision believed erroncous 1s the
apphication of a constitutional principle Here we are apply
ng the well-established principle of the 15th Amendment
forbidding the abridgment by a state of a citizen's right to vote

The final blow was struck 1n 1953 and agan 1n Texas In one
county @ pravate political club knawn as the Jayird Democratic
Association ran candidates n its own prnmary i May It had
no official connection with the Democrate party 1t did not organ
1ze pramarics under state Jaws 1t did not use state voting machin
ery or state funds For sixty years with only onc exception the
winner of the Javbird primary would run unopposed 1 the July
Democtatic pnimary and win the November election Needless to
say Negroes were excluded from voting tn thes pre pre election
In Term v Adams the Supreme Court found the Jaybird party
100 closely tied to the whole election process to let ats diserimu
nation stand

Two other discrimination techmiques have also fallen One s
the lteracy test in which a person must be able to  understand
and explan the Constitution of the Umited States to the voling
registrar before being certified It seemed that whenever Negroes
tned even if they were college educated they faled and whites
were usually never ashed The tests were not really aimed at Iit
eracy and the Supreme Court looked behind its stated purpose
and struck 1t down 7

The other techmque 15 the poll tax 1n order to vote a person
had to pay a certain amount of money to the state The poll tax
was known to those who wrote the Constitution and they gave
it sanction i Article 1 But times had changed and the poll tax
was being used to keep poor Negroes from voting In 1966 1t too
was overturned™ (though on a 14th not 15th Amendment basis)

Amendment 15 (Section 2)

The Congress shall have power to enforce this article by app opnate
legislation

Congress has passed sections of the Civil Rights Acts of 1957
1960 and 1964 under this clause The Acts give the federal gov
ermment the night 1o go to federal court to prevent state officers
from discriminating in both federat and state elections



CHAPTER 12

Taxes, Senators,
Liquor, and Women

AMENDMENTS 16 19

Amendment 16
The Congress shall have power 10 lay and collect taxes on mcomes
from whatever source denved without apporttonment among the
several States and without segard to any census or enumeration

During the Civil War Congress passed an mcome tax law which
few doubted was constitutional When that law lapsed and Con
gress passed another 1 1894 however, the Supreme Court struck
1t down 110

The law had laid 2 unform tax on all incomes from  profes
sions  trades or The Ci m
Article ¥ Secuon 2 Clause 3 {see p 20) and Section 9 Clause 4
{se¢ p 57) sad that direct taxes could not be umiform (a tax
sn which each person m the country pays the same amount or
the same percentage 1s a untform tax) Rather direct taxes had
to be paid by the states 1n proportion to their population The
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apportionment for this kind of tax was too cumbersome, so the
Congress preferred to tax indirectly

In 1895 because of the Courts ruling income taxes became
direct taxes and m order to levy them Congress would have to
do 5o according to the apportionment To get around this ruling
the 16th Amendment was ratfied 1 1913 allowmng Congress to
tax incomes without apportionment This was no new power
however even without the amendment Congress had the power to
tax incomes

As 2 result a semes of intemal revenue codes have been
passed The federal tax code itself ts more than 1 000 pages long
and the regulations of the Treasury Department concerming the
administration of the tax laws amount to tens of thousands of
pages A special tax court and regional tax offices were estabhshed
to handle the huge amount of htigation which arose A specialized
field of law—tax law—was created and many lawyers spend therr
entire working days on federal tax problems of large corporations
Today the federal government recerves more than $100 billion
from income taxes almost the entire federal budget 15 dependent
on the mcome tax to fizance government programs and operations

Amendment 17 (Clause 1)
The Senate of the United States shall be composed of two Senators
from each State elected by the people thereof for six years and each
Senator shall have one vote The electors m each State shall have the

qualifications requisite for electors of the most numerous branch of the
State legislatures

In 1789 only a small percentage of the citizens of each state
could vote Usually only white adult males with a certam amount
of property were qualified to vote for representatives to the state
Iegislatures (and hence for Representatives to Congress) During
the next 120 years, voting rights expanded enormously The ongs
nal system by which the state legislatures chose Senators came
under mereasingly heavy attack

The attack was not due solely to the issue of voting nghts
Freguanily dradladks v e o Tomsts ©f e vt epaliores
prevented the state from sending any Senator to Washington Also
the state legislatures were often the captives of special mterest
groups such as the railroads and steel and ol companies These
groups forced the legislatures to elect to the Senate men who were
sometimes nothing more than agents of the compames themselves
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(These were the railroad Senators and the  steel Senators ™)

The 17th Amendment ratified 1n 1913 tended to change that,
Special interest Senators have sometimes been clected since then
but 1t 1s far more difficult for a private pressure group to put their
candidate over on the people than it was to put hum over on the
few score state legislators

Amendment 17 (Clause 2)
When vacancies happen in the representation of any State n the
Senate the executive authonty of such State shall iswue writs of elec
tion to fill such vacancies Provided That the legislature of any State
may empower the exccutive thereof to make temporary appointments
unti? the people fill the vacancies by election as the legistature may
direct

When vacancies occur m the House of Representatives the
governor of the state must call for an electon The 17th Amend
ment does not fully follow this procedure for Senators The gov
emor must call for a new election unless the state legislature
otherwise by law allows the governor to apposmt someone to the
Senate for a short ime (as most state Jaws do permut) In practice
a person 1s appomted to the Senate until the next scheduled elec
tion or until the appointee s term of office expures At that point
he must bow out or run for election

Amendment 17 (Claase 3)
This amendment shall not be so construed as to afTect the election or
term of any Senator chosen before 1t becomes valid as part of the
Constitution

Just to make sure that no one tried to cause a Senator trouble
by clamung that his posttion 1n the Senate was unconstitutional
because he had been elected by the legislature rather than the
people of the state the last part of the 17th Amendment specifies
that those elected before the ratification of the amendment were
entitled to their seats

Amendment 18 [(Section 1)
After one year from the ratification of this article the manufacture
sale or transportation of intoxicating hquors within the importation
thereof 1nto or the exportation thereof from the United States and all
terntory subject to the junisdiction thereof for beverage purposes 15
hereby prohibited J
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For seventy five years before this prolbition amendment was
raufied those opposed to alcohol had actnely campaigned agamst
the use of liquor anywhere anytime Although Mame went dry
m 1842 no real chance for success came untl the First World
War when many restrictions were put on lrquor under the wartime
powers of Congress The Anti Salcon League playmng on the fact
that the people werc already bemg deprived of hquor and that
voters would probably not object to putting these deprivations on
a constitutional level pressed a hard fight for the prohibition of
hquor whether f: d sold or transported In 1919 they
were successful

A large measure of their success was due to the fact that during
warlime 1 was patnotic to be clean hving to the fact that the
opposition was not well orgamized and to the fact that the small
vocal oppositsion came from urban areas where large clusters of
recent ymmigrants had settled To be on the side of Prohibition
was to favor real Amernicanism

The brewenes and retail stores were given one year to wind up
their busmesses the amendment went nto effect 1n 1920

Note that the said that liquors were
prohibited only if used for beverage purposes This meant that
wine and other Iiquors could be used for rehigious or medicinal
purposes

Amendment 18 [(Section 2)
The Congress and the several States shall have concurrent power to
enforce this article by appropnate legislation ]

The Volstead Act prescnbing all sorts of criminal penalties for
wviolations of this amendment quickly went mnto effect Liquor
inspectors ran nto buildings and houses searching for distilleries
and tapped telephone conversations This had the effect of giving
t15¢ to a number of cases involving the 4th Amendment but 1t did
not give rise to much enforcement In spite of the imual enthus:
asm for the new moral America the enforcement procedures were
exceedrely weffective Coneress was sungy with funds the states
were uncooperative the public got tired of having to donk ats
liquor illegally in  speakeasies and underground bars Disrespect
was being heaped on the federal courts whose orders were con
stantly being disobeyed
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year terms and since each Congress began i December this
meant that Congressmen (and Senators) who had been defeated or
who had not run for reelection 1 November would continue to
serve until March

By the 1930s methods of transportation and communication
were much mp d The 20th A d: ratified n 1933
shortened the wartting period for new Presidents Senators and
Representatives  Under the first section of the amendment the
terms of all C elected i N ber 1932 would end
on January 3 1935 rather than March 4 of that year Similarly
Senatonial terms that were to expire on March 4 1935 March 4
1937 and March 4 1939 ended on January 3 mn each of those
years New Senators and Representatives took office on the same
day that the old terms ended The last Presidential mauguration
on March 4 was President Roosevelt s first in 1933 His second
maugration took place January 20 1937

Amendment 20 (Sectzon 2)
The Congress shall assemble at least once in every year and such
meeting shall begin at noon on the 3d day of January unless they shall
by law appomt a different day

Not only did new Congressmen and Senators have to wait four
months before they could take office those whom they had de
feated could reman active in Congress Since each new session
began the first Monday 1n December defeated members of Con
gress actually took part in a Congress to which they did not
belong The period between the first Monday in December and
March 4 was known as the lame duck peniod The 20th Amend
ment Section 2 elimmated this period by providing that each
new sesston of Congress shall begin on the same day as the new
members terms of office (The First Session of the 90th Congress
began on January 10 1967 because Congress by law decided to
begin a week later )

Amendment 20 (Section 3)
If at the time fixed for the begmning of the term of the President
the President elect shall have died the Vice President elect shall be
come President If a President shall not have been chosen before the
nume fixed for the beginning of hus term or if the President elect shall
have failed to qualify then the Vice President elect shall act as Pres:
dent until 2 President shall have qualified and the Congress may by law
provide for the case wherein neither a President elect nor a Vice Pres-
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1dent elect shall have qualfied declanng who shall then act as Presi
dent or the manner 1n which one who 1s to act shall be selected
and such person shall act accordingly until a President or Vire Prest
dent shall have quahfied

Suppose a President elect were to die before Januarv 20 Or
suppose no President 1s chosen by January 20 perhaps because
the leading candidate had failed to get a majornity of the votes in
the electoral college and the House of Representatives had failed
to decide Or suppose 1t was found that the President elect was
not fully qualified to be President perhaps because he was too
young, or had not lived long enough m the United States None of
these possibilities has ever occurred but the Constitution made no
provision and the 20th Amendment provides for such eventualities
just i case

Tf the President elect dies the Vice Prestdent becomes President
1In the other situations named above the Vice President becomes
Acting President and must step aside when a President 1s properly
elected In case there 15 no avallable Vice President Congress 1s
gven power to decide who should become Acting President to
wat for the President to be properly chosen The hine of succession
15 the same as that spelled out by Congress under its power to
legislate 1n Article 2 (see p 69)

Amendment 20 (Section 4)
The Congress may by law provide for the case of the death of any of
the persons from whom the House of Representatives mav choose a
President whenever the right of choice shall have devolved upon them
and for the case of the death of any of the persons from whom the

Senate may choose a Vice President whenever the right of choice shall
have devolved upon them

Suppose the House of Representatives must pick a President
and ane of the leading contenders dies Must the election proceed
with the didates or can a repl did
found? The 20th Amendment gives Congress the power to decide
thus question as well as what should happen if 8 Vice Presidential
candidate dies while the Senate has responsibility for choosing

This still feaves open the serious question of what happens 1f a
President becomes sich. or mjured and unable o perform the duties
of hus office Should the Vice President become President? Who 1s
(o determine whether a President 15 really unable to function?
(See the 25th Amendment scc p 207 )
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Amendment 20 (Sections 5 and 6)
Sections 1 and 2 shall take effect on the 15th day of October follow
ing the ratification of this article
This amcle shall be inoperative unless 1( shall have been ratified as an
to the C. by the i} of three fourths of
the several States withm seven years from the date of its submussion

The 20th Amendment was ratified by February 1933

Amendment 21 (Section 1)

The h article of d to the C of the United
States 15 hereby repealed

Prohibition the noble experiment was a flop Businessmen
who were supposed to go out of busmness went underground and
the underworld of gangsters and racketeers opened up secret
brewenes and smuggled huge amounts of liquor mto the United
States The net result of the enormous bootleg industry (so-
called because tllegal liquor was supposed to be h:ddcn n the legs
of long boots) was to make and 1
nch Orgamzed crime received a boost from which 1t still pmﬁ!s
today

The plain fact was that people wanted liquor When a law s so
umformly sgnored that the attempts of the government to enforce
1t are Jaughed at the law must go So the 18th Amendment was
swept aside by repeal the 21st Amendment 1n 1933

Amendment 21 (Section 2)
The transportation or importation into any States Territory or posses-
sion of the United States for delivery or use therein of intoxicating
hquors 1n violation of the laws thereof 1s hereby prohibited

Esen before national Prohibition the states had always been
free to prohibit the manufacture sale or use of liquor ¥ The 21st
Amendment left up to the states the decision as to whether to be
wet or dry By the 1960s all states at one time or another became
wet agamn Almost all states retam laws regulating the sale of liquor
to minors

Amendment 21 (Section 3)
This articls shall be inoperative unless 1t shall have been raufied as
20 d 1o the C by i the several
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States as provided in the Constitution within seven years from the
date of the submussion hereof to the States by the Congress

The convention method of raufication has been used only once
It was called for 1n connection with the 2Ist Amendment to make
sure that the amendmem would quickly be ratified The state

1 were d d by rural whom many lhoughl
might want to retan the 18th A d: By electing d
to state conventions however the voters could exact pledges hom
candidates to vote for the prop That
The amendment was passed by Congress in February 1933 and
sent to the states Three fourths of the states had ratified by
December

Amendment 22 (Section 1 Clause 1)
No person shall be elected to the office of the President more than
twice and no person who has held the office of President or acted as
President for more than two years of a term to which some other
person was elected President shall be elected to the office of the Pres:
dent more than once

George Washington began a 144 year traditon when he refused
to run for a third term m 1796 Franklin D Roosevelt put an end
to the unwntten law that Presidents should serve no more than
eight years when he was elected to third and fourth terms 1n 1940
and 1944 To make the old tradition a part of the Constitution
lhxs1 ;;;endmem was proposed by Congress 1 1947 and ratified
m

The 22d Amendment makes ten years the maximum term any
person can serve as President If a Vice President serves more
than two years of another person s term as President he 1s ehigible
for reelection only once President Lyndon B Johnson who served

fourteen months of President Kennedys term 1s eligible to be
reelected twice

Amendment 22 (Section 1 Clause 2 and Section 2)
But this Article shall not apply to any person holding the office of
President when this Article was proposed by the Congress and shall
not prevent any person who may be holding the office of President
or acting as President during the term withtn which this Article be
comes operative from holding the office of President or acting as
President during the remainder of such term

This atticle shall be mopuatwe unless 1 sha“ have been ratified as
an to the C y of three fourths
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of the several States within seven years from the date of its submission
to the States by the Congress

The 22d Amendment was worded to allow President Truman
to run for reelection in 1952 if he chose to He did not and this
section 1s now obsolete

Amendment 23 (Sectlons 1 and 2)

The District constituting the seat of Government of the United States
shall appomt 1n such manner as the Congress may direct

A number of electors of President and Vice President equal to the
whole number of Senators and Representatives 1 Congress to which
the District would be entitled 1f it were a State but 1n no event more
than the least populous State they shall be in addition to those ap-
ponted by the States but they shall be conwidered for the purposes
of the election of President and Vice President to be electors appoint
ed by a State and they shall meet in the District and perform such
duties as provided by the twelfth arucle of amendment

The Congress shall have power to enforce this article by appropriate
legslation

Residents of certain parts of Maryland and Virginia Iost their
night to vote i federal elections tn 1802 when they became part
of the District of Columbia Because the DtslnCl 1s not a state
and has neither S nor C its citizens
1 Congress residents of Washington D C had no voice In the
election of the President

The 23d Amendment ratified 1n 1961 remedied this situation
The Distnict with a population of almost 1 000 000 larger than
each of the thirteen smallest states 1s now entitled to three clectors
—the maximum allowed the least populous states

Amendment 24 (Sections 1 and 2)
The nght of ciizens of the United States to vote in any primary ot
other election for President or Vice President for electors for Prest
dent or Vice President or for Senator or Representative 1n Congress
shall not be dented or abridged by the United States or any State by
reason of failure to pay any poll tax or other tax

The Congress shall have power 1o enforce this article by approprate
legslation.

The chmination of the poll tax was brought about to provide
a more direct approach to participation by more of the people 1o
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therr Gosernment™ A constitunonal amendment was thought
necessary because Congress had no power to alter the qualifications
which the states Izid down concermng who should have the vote
Tte amendment was rzafied 1o 1964

Many peopls had argued before its adoption that the 15th
Amendment prohibited poll taxes m beth federal and state elec
uons They therefore thought that the 24th Amendment was un
necessary Some even thought it was dangerous Swmce the 24th
Amendment only covered federal elections and still left the states
free 10 collest poll taxes on state elections, they feared that if a
case mvolviag the consttutionality of the state poll tax were then
1o come to the Supreme Court, the Court would have to rule that
the 15th Amendment did not prohibit the state tax If the 15th
Amendment did, 1t would also prohibat the federal poll tax, and m
that case why was the 24th Art*ndment necessary” These fears
proved grouadless m 1966 when the Court did take such 2 case
2nd mled that under the 14th Amendment (thus avo dmg the 15th
Amendm-nt problem) poll taxes m state elections were uncon
stitutional #

Amendment 25 (Section 1)
In c2se of the removal of the President from office or s death or
resignation, the Vice President shall become President.

The 25th Amendment 15 the most recent addition to the Con
stitutsion Proposed by Congress to the states i July 1965 1t was
rattfied by the 38th state ;n Febroary 1967 The amendment 1s
the outcome of extensne Congressional heanngs which followed
m the wake of President Kennedy's assassmation

The onzinal provisions of Arucle TT did not make clear whetber
the Vice President was to become Chief Executive when the Press
dent died or was merely to become an Actng President. In 1841
Vice Pressdent Taler assumed the Presidency when Willam Henrv
Hamson died one month after taking office Simnce that ume no
one has disputed that ding Vice Presid: are really Presi-
Cents. This section 15 more than an affirmation of an histoncal
custon howeier The n-xt sections create 2 new constitutional
officer the “Acting President,” and Section 1 was wntven to ensure
that when a President dies (as opposed to becomung sick) the
Vice President will becone President, as he has m the past.
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Amendment 25 (Section 2)
‘Whenever there 1s a vacancy i the office of the Vice President the
President shall nominate a Vice President who shall take the office
upon confirmation by a majonty vote of both houses of Congress

Article IT and the 12th and 20th Amendments did not provide
for filling the Vice Prestdential slot when he resigns (as John Cal
houn did in 1832) or when he succeeds to the office of President
{as happened 1n 1841 1850 1865 1881 1901 1923 1945 and
1963) or when he dies n office (as happened in 1812 1814
1853 1875 1885 1899 and 1912) Altogether there have been
some thurty eight years in our nation s history when there has been
no Vice President During all of this ime no President has ever
died or resigned But the situation has always been uneasy espe
cially since the person who would succeed to the Prestdency would
probably be a person 1n his seventy s or eightys (since usually
only persons of that age become Speaker of the House and Pres
dent pro tempore of the Senate)

This section provides the method of filing the gap Since as a
matter of practical politics the Presidential candidate usually
chooses is running mate allowing the President to pick the Vice
President makes sense When a Presidential nominee names the
Vice Presidential candidate however he must bear in mund that
the ticket has to appeal to the entire country Once a President 15
m office he may not choose a Vice President on the same basis
there bemng no election pressure So an additional vote—that of
both houses of Congress—1s required

Amendment 25 (Section 3)
‘Whenever the President transmuts to the President pro tempore of the
Senate and the Speaker of the House of Representatives his wrtten
declaration that he 15 unable to discharge the powers and duties of his
office and untl he transmuts to them a wntten declaration to the
contrary such powers and duttes shall be discharged by the Vice
President as Acting President

Nothing 1z the Constitution or the 12th or 20th Amendments
spelled out what could happen should the President become too
physically or mentally sick to shoulder the burdens of office It
has been said that President Wilsons wife took a large hand in
running the White House for more than a year after World War I
when he was too 1ll to work,

What finally erystalhzed the dnve for this amendment was the
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;sassmation of President Kennedy Had the bullet not killed him
ut only paralyzed him no one knows what Vice President John
ms role would have been if any In an age when nuclear war
an be started fought and concluded in less than half an hour it

vital to have a President who can act

Under this section the Vice President would become Acting
resident (but not President) when the President noufies him and
‘ongress n wnting that he 1s too 1ll to go on The Vice President
ssumes the full powers and duties of the Presidential office until
he Chref Execunive recovers his strength

Amendment 25 (Section 4 Clanse 1)
Whenever the Vice President and a majonty of either the principal
fficers of the executive departments or of such other body as Congress
nay by law pronde transmut to the President pro tempore Of the
senate and the Speaker of the House of Representatives thewr wntten
leclaration that the President 1s unable to discharge the powers and
luties of s office the Vice President shall immediately assume the
powers and duties of the office of Acting President

f the President 1s too 11l even to wnte (or he refuses to wnte
though he 1s mentally ll) the Vice President can still become
Acting President When he and 2 majonity of the Cabimet officers
declare that the President 15 100 1ll to act, the Vice President be-
comes Acting President immediately (This section also allows
Congress to name some agency other than the Cabmet to determune
the extent of the Presidents disability It has already been sug
gested that Congress create a Commussion on Presidential Dis
ability for this purpese )

Amendment 25 (Section 4 Clause 2)
Thereafter when the President transmts to the President pro tempore
of the Senate and the Speaker of the House of Representatives his
wniten declaration that no nability exists he shall resume the powers
and duties of his office unless the Vice President and a majonty of
either the principal officers of the executive department or of such
other body as Congress may by law provide transmit within four days
10 the President pro tempore of the Semate and the Speaker of the
House of R their wnitten decl. that the President
1 unable to discharge the powers and duties of his office ‘Thereupon
Congress shall decide the 1ssue assembling within 48 hours for that
Furpose if mot 1n session If the Congress, within 21 days after re
ceipt of the latter written declaration or 1f Congress 1s not in session
wittun 21 days after Congress 15 required to assemble determines by
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two thirds vote of both houses that the President 1s unable to discharge
the powers and duties of his office the Vice President shall continue to
discharge the same as Acting President otherwise the President shall
resume the powers and duties of his office

When a President regams his health he reassumes the powers
and duties of his office within four days Normally the Vice Prest
dent and executive officers (or another body of men if Congress
has so provided) will not protest But 1t 1s possible that a President
who has become mentally 1ll may think he 15 fit to govern when 12
fact he 1s not In that case his wnitten declaration that he 1s no
longer disabled can be overnidden The final decision must be made
by Congress 1f two thirds of both houses have not voted within
three weeks that the President 1s still unable to govern he resumes
tus office

This section has been severely criticized on the grounds that
three weeks 1s far too long i our world to wait m doubt An
Acting President might be afraid to act knowng that within three
weeks he will no longer have the power Or he might act too
hasuly m an attempt to do what he can while he still has
the power

Furthermore Section 4 leaves unresolved the question of what
happens once Congress by a two-thirds vote determines that the
Prestdent 1s unfit to resume his official powers and duties Can the
Prestdent simply wnite another letter saying no inability exists
and must Congress then vote agam? Is there a reasonable time
penod after a Congressional vote dunng which a disabled Prest
dent would not be allowed to write? Would the Supreme Court
decide these questions or leave 1t up to Congress? No one knows



CHAPTER i4

Interpreting
The Future

The life of the law has not been logic said Oliver Wendell
Holmes it has been expenence  He did not mean that logic had
no part to play n the judicial process He did mean that the ex
pesience of past generations has proved the testing ground for what
defimtions will work and what will not New eircumstances five
rise to new experiences and new tests Some consttutional clauses
dry up—~the contract clause 1s one It has a very hmited role in
modem socicty because lawyers have learned how to avoid 1t and
Judges have learned to squeeze from other clauses the protections
guaranteed by the contract clause Some of these other clauses
seem destined to go on and on as formal sources from which

1 d can be dr: the due process clauses
for nstance  Others are matuning—the equal protection clause

Sull others are just beginning to grow—the 9th Amendment s pro-
tection of the nght to privacy

Just as the clauses grow and expand n meaning and use so
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each case decided by the courts has an impact far broader than
its specific facts Each case forces those opposed to find some
other way of achieving their objectives Those who favor segrega
tion used to find 1t easy to enforce their policies simply pass a
law declaning unchrooms and hospitals and schools segregated
When the Court says that these laws are unconstitutional there
are other devices to which segregationists can resort But each of
these devices 1s tested i turn Each different case spells out the
hrts of lawfulness of all forms of segregation Over the long
course of decades the courts help shape and fashion consututional
rules to meet many circumstances

The school segregation cases are a good evidence of the Supreme
Courts modemn role In the past the Court usually has decided a
case with reference only to the particular indviduals involved m
the dispute Increasngly however the Court at times stands
ready to consider cases which mvolve large social and political
policies bearing on the freedom of the individual and to decide
these cases m favor of the individual Though the school children
were harmed by segregated classrooms many were far more
harmed by the ruling that segregation 15 unconstitutional The
strife and turmotl which followed Brown v Board of Education
indicates that many communities were stramed to the breakmg
pomt Negro children and families have been physically injured
The closing down of Negro schools without corresponding expan
ston of the pace of integration has meant that many Negroes
have had less schooling than they would have received before
Brown In one Virgima county schools were closed down for 2
total of four years

The decision and its consequences make clear that the Supreme
Court through its d g the C 15 an
agency promoting social change When there is absolutely no
other institutional means for bringing about change the Court
stands ready to effect 1t In the segregation cases none of the
southern states were politically inspired to repeal segregation laws
the Negro had no political power Because many southemners In
Congress were chawrmen of important commuttees which could
block civil mghts bills aod becapse sopthern Senators nsed the
filibuster to prevent such bllls from bcmg voted on the national

was not politically equipped to act erther That left the

Supreme Court

Because the Court has been instrumental jn bringing about
change does not mean that 1t has acted beyond its legitimate scope
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of power Often the very purpose of a lawsuit is to ask for a
change and the Court cannot avosd the hard questions by refusing
to decide them In this regard consider the reapportionment cases
For many years the Court had done just that refused to consider
ot pass on the lawfulness of pp d state legrsl The
minority i power m ecach state would not rearrange the voung
districts because 1t would be voting uself out of office Congress
refused to help i part because Congressional seats were them
selves not equally apportioned n each state and also because the
nationat legislators did not want to upset the political balance n
their home states The popular majonities m each state therefore
were stymied The only way they could get the districts redrawn
was to appeal the ] to the Sup Court

In both the segreg and reappor cases the states
learned a lesson which they should have known all along You can
always be a httle bit unjust and get away with 1t because there 15
always play in the joints of a free society but if you go too far
you will be slapped down and the slap will stng For sixty years
the states had ignored their own constitutions  which declared that
distnicts should be apportioned according to population only If
the states had been more circumspect and had not flagrantly
flaunted their own Jaws perhaps one man one vote as federal
law would never have been declared But the enormty of the
states lawlessness demanded sevenity

Similarly 1t should not have been a surpnse that the interstate
commerce power was used by Congress to enact civil rights laws
to secure primanly for Negroes a step toward all too long sup
pressed equality Nor should it have been a surprise that the
Supreme Court would sustain such legislation under a clause which
seermungly deals with business and trade rather than with justice
and equality For it was the very coming together of the American
people into an y single nat brought on by the
development of national markets after World War Il—that helped
spark the Negroes awareness of what hfe might be like that
helped urge others to protest with the Negro that provided funds
and that caught the attention of news media and eventually the
people the government and the world It was a burgeonmg
economy that made 1t possible to start a revolution As the nation
decame interdependent no people could be downcast without
casting down the del:cately tuned economy At least so it can be
—and was—amply and successfully argued

From the perspective of 175 years 1t 15 apparent that a
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majority almost always has more than one way of reaching its
desired goals There are almost always alternatives It 1s also
apparent that as circumstances change majonities change and so
do goals and desires Few people would dismantie 1oday s tech
nology and industry and return to the pastoral life envisioned
by President Jefferson Because our national life has shifted focus
from farm to ity our laws and power centers have had to shift
also The 90th Congress has immense powers compared to the
Ist Congress The problems which Congress must solve through
legislation have hikewise multiphed undoubtedly beyond the stretch
of imagination of the most visionary member of the 1st Congress
Without the problems there would not be the power

1f the states have lost power with respect to Congress because
problems have become nationwide the states today exercise a
far greater power over their citizenry than decades ago Think of
the licenses and registration procedures necessary for anything
from aulomobnlcs to vo(lng Think of the lnnumcmb]c aws which
the hund: of p and enforce Think
of the tangle of government ngencncs burcaus and departments
1t 1s estimated that m the New York metropolitan area there arc
more than 1 400 different governments each with their power to
plan to admimister to regulate

And if Congress and the states have changed so have the courts
and the Executive Today state and federal courts are clogged with
cases Some local courts have a backlog as great as four years The
Federal Executive has grown to be an employer of millions It
sends rockets to the moon admumsters agencies which look after
automobile safety the wheat crop the future of the Grand Canyon
and still worries about the mail service

Looming up between each between the Congress and courts
between the President and Congress and between the Congress and
the states stand the federal administrative agencies These organs
of government operate i between the law they write regulations
to plug loopholes they ffenders of the law they watch
over their resp industries hnol and activities to en
sure that the law will be more smoothly admimstered than were it
left to the already too busy Congress and courts

Through 1t all the people go about therr daily tasks Have mn
creased governmental regulations and laws meant a decrease 10
our freedom of action”? Some people think so It 1s no doubt a
nuisance to fill out income tax forms (and no doubt a nuisance
to some to have to pay taxes) The nvestor cannot speculate so
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eely with the and Exch Ci hing over
s fi Rates of 1 carriers are regu
ted Busmess does not operate without an eye toward the rules
' the National Labor Relations Board Tt 15 true that n many
eas of hfe our actions are restricted by what legislatures courts
nd agencies deem lawful and proper

As mdividuals however and as famhies our freedom 15 im
easurably greater than that of our Revolutionary forebears Law
cience commerce and culture have combined to give us far
reater living standards far greater education far more ways
Mich to occupy our lves Our freedom to speak and publish to
vorship and associate as we please 1s greater today than ever
efore 1f only because there are more ways m which to speak to
rint, to worship and to associate and because there are more of
s to do 1t Should we be suspected of crime our freedom agamnst
irbitrary governmental power s far more secure today than it
ver was

Of course freedom can be mcreased The methods and institu
ions of government can be improved New developments in tech
nology and commerce always mean new problems new dangers
and new promises Pollution of our air and waterways has reached
the danger pont Industnal refineries automobiles and dozens of
other causes contribute to the national smog harmful to hfe and
property Electromc devices now n operation can overhear conver
sations miles away Computers are capable of coordinating and
storing vast amounts of data about vast numbers of people Pos
sible invasions of pnivacy nught defeat us as much as smog traffic
fatalities poverty and ctime

It 1s impossible to guess with any degree of accuracy how these

problems will be attacked and how they will be solved It 1s
obvious however that as the people of Amenica begin to attack
these and other problems the Constitution will figure wm the argu
ment as it always has For mstance if pollution 1s 2 national
problem 1t can be argued that Congress should play a paramount
role Undoubtedly many laws to curb poliution could be justified
under the commerce clause but perhaps a new power will evolve
a federal power to remedy national health and safety hazards As
Congress develops more and more power more and more prob
lems ate brought to 1t for solution Simce the states are increasingly
incapable of solving their own problems (such as poverty and
cnme) many people argue Congress must provide the answers
At the same time however the Supreme Court has begun to
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develop the constitutional doctrine of one man one vote ™ 1f the
enforcement of this principle shifts power centers within the states
if the states are led to reconsider ther constitutions and their gov
ernmental structure they may 1} lves more
and thereby ease the burden whxch Congress increasingly shoulders
The future and the Constitution are not fixed Just as future
events will call for new approaches to wterpretation of our funda
mental law so the C through P of the
past will continue to shape our evolving history




TABLE OF CASES

NOTE ON CITATIONS

The cases cited 1n this table can be found in any standard law library Since
1876 the opinions in cases dectded by the Supreme Court have been pub
lished 1n the official volumes known as Usited States Reports (abbreviated
US ) Thus Abbate v United States 339 US 187 (1959) means that
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vote 1n the case { U meaming unammous as far as the official reports
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because he may have been involved m the case before he was appointed to
the beneh or did not participate 1n the oral argument and thus took no part
w the decision or because (wn the early cases) the Court consisted of less
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1 Abbate v United Stares 359 US 187 (1959) Brennan 63
The defendants upon their guilty pleas were convicted in an lhinow
court of conspiracy to destroy property of another and served three
months 1n jai! Subsequently they were tned for the same act con
spiracy to destroy communications facilittes operated by the United
States a federal cnme The Supreme Court held this second conviction
?o(‘ !lf be 2 violation of the Sth Amendment double seopardy clause
1

2 Abrams v United Stater 250 US 616 (1919) Clarke 72

Abrams and four others were convicted in federal court of violating
the E: dewigned fo incite factory
worken to stnte and to stop manufacturing mumtions essential to
United States acuvities in World War I The Supreme Court upheld
thar conviction, saying the 1st Amendment was not violated even
though the ulumate intent of the propagandists was to prevent United
States interference with the Russian Revolution and not to prevent
United States prosecution of the war with Germany [116 128]
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3 Adamson v Califorma 332 US 46 (1947) Reed 54

At bys toal Adamson refused 1o take the stand fo testify in his behalf
10 accordance with his privilege to refuse to incrumnate himself The
prosecutor commented on the fact that the defendant did not take the
stand, askmg the jury to consider that such conduct seemed likely to
come only from a gulty person Adamson was convicted and he ap
pealed claming a deprivation of hberty without due process The
Supreme Court affirmed saymg that the 14th Amendment did not
meorporate the no comment rule which the 5th Amendment makes
binding on the federal courts This case was overruled by Gnffin »
Califorma [114]

4 Aptheker v Secretary of Stute 378 US 500 (1964} Goldberg 63
Aptheker editor of a journal of the Umted States Communist Party
was denied 1 passport and the right to travel abroad under a section of
the Subversive Activities Control Act of 1950 The Supreme Court
reversed the Jower courts determination that the Act was constitutonal
as applied to Aptheker holding that the nght to travel was an essential
part of the hberty guaranteed by the due process clause of the Sth
Amendment the Court examuned the statwte on its face and found 1t
to be obverly broad restricting as n cid the night of travel of anyone
who was a member of an orgamzation found to be subversive [124]

u.

Baggett v Bulbtt 377 US 360 (1964) White 72
Washmgton State required a loyalty oath of its employees The oaths
were broadly written containing a declaration by the affirmant that he
would promote “by precept and example respect for the flag and
the msttutions of the US and the State of Washmgton A second
©oath required the person to swear he was not subversive defined 1n part
as one ‘who commuts attempts to commit or aids 1n the commssion
or advocates abets adwises or teaches by any means any person to
commt or aid m the comnussion of any act wtended to overthrow
destroy or alter or to assist m the overthrow destruction or alteration
of the government of the US or of the State of Washington
by revolution force or wiolence ” The Supreme Court reversed the
district courts dismiussal of the sut seeking an snsunction aganst en
forcement holding that the oaths were 100 vague to afford the takers
due process of law under the 14th Amendment [137 8)

o

Barron v Baltimore 32 US (7 Pet) 243 (1833) Marshall U

The Bill of Rights (prior to the passage of the 14th Amendment)
apphied only to the federal government The aty of Balumore could
destroy Barrons wharf business by drying up the dock water for a
public reason and need not pay ham for what 1t took [112]

~

Bartkus v Iimois 359 US 121 (1959) Frankfurter 72
Bartkus was tnied and acquitted i fedecal court for the cnme of rob-
bing a federally msured savings bank Later on substantially the same

evidence he was convicted in an Hhnoss state court for the state cnme
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of robbing a bank The Supreme Court rejected hrs contention that the
cooperation of state and federal officials resulted in double jeopardy
under the Sth Amendment and that the prior acquittal necessitated a
bar to tnal under 14th Amendment due process [148)

Beacon Theatres v Westorer 359 US 500 (1959) Blak $3

In a complex civil antitrust suit isstes of faw and equity were pre
sented The judge ruled that he would try in equity the 1ssues common
to both ¢claims and a yury would sit only for the purely Jegal 1ssues The
Supreme Court reversed holding that the district judge acted beyond
his discretion since issues which should be tried before a jury cannot
be deprived of a jury heanng under the Tth Amendment mercly be
cause they also are common to an equity suit Hence the issues ¢om
mon to equity and legal proceedings must be tried to a jury and only
the purely equitable 1ssues can be tried to the judge alone [163)

Beauharnais v llinois 343 US 250 (1952) Frankfurter 54

The defendant was convicted in state court for distributing antt Negro
pamphlets 1n violation of a group hbel law prohibiting exhibiion 1
a public place of any publication exposing ciizens of any race color
creed or religion to contempt dension or obloquy ™ He appealed the
Supreme Court affirmed The law 15 not vague does not violate the
st and 14th Amendments and no clear and present danger need be
shown since libel 1s not protected speech [131]

Betts v Brady 316 US 4S5 (1942) Roberts 63

Betts was refused a lawyer 10 represent him at state expense when he
requested counsel at his trial for robbery saying he was too poor to
afford a lawyer The Supreme Court affirmed his convictton holding
that the 14th does not the 6th H
provision of right to counsel 1n cniminal trals tnless there are spectal
circumstances This case was overruled by Gideon v Wamwright [157]

Bolling v Sharpe 347 US 497 (1954) Warren CJ U

The district court for the District of Columbia had refused to admit
Negro schoolchildren 1o the white only public schools The Supreme
Court reversed saying that segregation was a deprivation of due process
under the Sth Amendment  [1456 186)

Bridges v Californsa 314 US 252 (1941) Black 54

Brdges an officer of a umon sent a telegram to the Secretary of
Labor in which he called the deciston of a Califorma judge 1nvolving
the union outrageous and announced an intention not to let the state
court enforce its order A Los Angeles newspaper 1n an editoral just
as strongly announced that the judge would make a “serious mustake”
if he refused to enforce the order and granted a new tmal nstead
Bndges and the newspaper were held in contempt and convicted by the
state court The Supreme Court reversed at did not find that the
telegram or editonal tended to interfere with justice by intinudating the
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wdge Freedom of specch 1s broad and it cannat be assumed that
Judges are so weak they will be swayed by out of-court statements
[140]

Brown v Board of Educanon 341 US 483 (1954) 349 US 294
(1955) Warren CJ U

Cases anising from Defaware hansas South Carolma and Virgima
all involved the question of whether a state could constitutionally
segregate its public schools The cases were combmned and disposed
of together the Supreme Court holding that segregation is unconsti
tutional per se under the equal protection clause and orderng the
states 0 proceed to desegregate their schools with  all deliberate speed
[1856 2123]

Bsurlon v Wilmington Parking Authority 365 US 715 (1961) Clark
3

Tn 2 building leased from the State of Delaware a private restaurant
denied facilities to Negroes The Supreme Court held that the demal
was contrary 10 the equal protection clause and the denial was held
to be a state action because the state had a hand mn the possession of
the building [183]

Cantwell v Connecucus 310 US 296 (1940}

Roberts U Cantwell a Jehovahs Witness went about on New Haven
streets with records asking people whether they wanted to hear them
The records described a book that he was selling and both book and
records were wiolently anu-Cathohe He was convicted of breach of
the peace and for failure to secure a permut from the secretary of the
Connecticut Public Welfare Council The secretary had to determine
whether the cause for which money was sohiuted was teligious The
Court reversed the conviction holding that rehigious freedom included
the nght to advocate what mught incite some to anger and that the
power of the secretary was one of Iife and duath over certain religions
for 1f he found the group mot to be religious 1t would be demed a
permit and the solicitation would then become a cnme the Court
held that such power 15 also unconstitutional {136]

Csl:mpw" v Ames (The Lottery Case) 188 US 321 (1903) Harlan

An 1835 Act of Congress forbade sales of lottery tickets across state
Lines or through the mail The defendant was tonvicted of wviolating
the Act and he appealed on the ground that (he interstate commerce
clause gave Congress the power (o regulate but not to prohibit The
Supreme Court affirmed the conviction holding that a blanket proht
biion was a form of regulation and that Congress had the authority
to deal with lotteries 10 such a manner [40)

Chusholm v Georgia 2 US (2 Dall) 419 (1793) Jay CJ 51

Chisholm sued Georgia for money owed Clarming 1t could not be
sued without consent Georgia took no part in the swt The suit was
brought to the Supreme Court because Article T§T gave onginal juns
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diction to the Court 1n all cases in which a state 13 & party The Court
held 1t had junsdiction to hear disputes between an indiidual citizen
and hts state and awarded Chisholm the money This case was over
ruled by the 11th Amendment [166]

18 Cndl Rights Cases 109 US 3 (1883) Bradley 81

19

An Act of Congress made 1t unfawful for hotels restaurants theatens
and other privately owned facilities to discrimenate agamnst any per
sons on account of race The Court reversed a conviction under the
law holding 1t unconstitutional since it was based on the t4th Amend
ment which forbids only states from derying equal protection of the
laws not private individuals This case made 1t necessary for Con
gress to resort to the commerce clause in the 1960s to achieve the
same ends that the Reconstruction Congresses sought [181 192]

Clarke v Deckebach 274 US 392 (1927) Stone U

A treaty with Great Britain guaranteed the nght to “merchants and
traders of each nation to emoy the most complete protection and
security for their commerce ™ An Ohio law prohibited rssuance of I
censes to aliens to operate pool halls The Supreme Court held that
the law did not violate the treaty and that it was 1ot an unreasonable
dlscrl]mmzllan and thus did not violate the equal protection clause

89

20 Cohensy Virgtma 19 US (6 Wheat) 264 (1821) Marshall CJ U

21

The Court had exercised appellate junsdiction from the start under
the Judiciary Act of 1789 to hear cases on appeal from the final state
judgment 1 which a state rules that its own laws are supenor to the
federal Constitution laws or treaties The 11th Amendment passed
n 1795 said states could not be sued in federal courts by their own
citzens Here Virgima had convicted Cohens of selling lottery tickets
a state cnme Cohens argued that the tickets were issued by the aty
of Washigton D C under an act of Congressional authorizatton On
appeal the Viegimia Supreme Court argued that the Supreme Court of
the United States could not hear the case since it was between a cil
izen and his state The Court rejected the argument reasonmng that the
11th Amendment meant only that a citizen could not begin a suit
agamnst his state in federal court An appeal 15 not the begrming of
the smit Otherwise no citizen could ever protest his conviction 1 3
state cimmnal case no matter how unconstitutionally the state had
acted. Having deeided 1n favor of its own junsdicion the Supreme
Court held for Virginia since the Act of Congress had not said the
tickets had to be sold outside Washington 1f a state objected {84 167]

Coleman v Muller 307 US 433 (1939) Hughes CJ 72

The Kansas scnate raufied the Child Labor Amendment years after
1t had onginally rejected 1t The secretary of state of Kansas certified
that the state had ratified. Mandamus was sought to have him strike
the certification from the record on the prounds that a state could
not ratify what 1t earber repected The Supreme Court dismussed the
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swt (thus 1 effect affirming the state Supreme Courts demal of

holding that was a poliical question which
Congress and the state legislatures alone could settle The certifica
tion stood (The amendment failed to pass and the change in the
Court's view toward interstate commerce questions it the late 1930s
made the amendment unnecessary } [100]

22 Cooley + Board of Wardens Port of Phiadelphia 53 US (12 How )

299 (1851) Curtis 72

The mterstate commerce clause does not prohibit the states from
makimg laws that affect commerce among the states as long as the
laws only regulate those aspects of commerce which do not require a
national of “The of pilots on nver
boats 1s a local matter and Pennsylvania can constitutionally require
local pilots to be aboard National umformity here i1s unnecessary {34]

23 Cooper v Aaron 358 US 1 (1958) Per cunam and a signed opin

10n by all nine Justices

The governor and other high officials of Arkansas refused to carry out
the desegregation orders of the federal courts pursuant to the Su
preme Court s decision in Brown v Board of Education They claimed
that they were not constitutionally bound to the Supreme Courts ad
judication The governor used National Guard troops to prevent Negro
schoolchildren from entering the schools Because the school board
which had attempted to abide by the Supreme Court ruling and in
tegrate the schools was rebuffed by the executive lemislative and
udicial authonties of the state the board asked the Court to delay
its integration order urging that otherwise more violence might occur
‘The Supreme Court rejected the contention of the board that because
some state officials resisted the boards good faith attempt to comply
1t should be excused now from having to comply Any state officer
who wars agamnst the Constitution violates his Article § Clause 3
oath to support 1t The Supreme Court 13 the final adjudicator of
constitutional questions [186]

Coxv Lowsiana 379 US 559 (1965) Goldberg, 54

Cox was amested and conwicted for disturbing the peace obstructin,
public passages and picketing near a courthouse when he led a demy
omstration of more than 2 000 Negro students to within 101 feet of 2
Baton Rouge courthouse with the approval of the police chief and
then spoke urzing a tunch counter sitin at which point tear gas was
turned on the crowd Cox was arrested the next day The Supreme
Court reversed the conviction on all three counts though upholding
the statute which prowcribed picketing in front of & courthouse The
statute used the phrase “near a courthouse ™ and Cox urged that ths
was unconstitutionally vague The Court rejected this argument but
held with Cox that “mear™ could be defined by the pofice officer
charge o a gtven sitvation and when the police chief allowed him
to conduct his demonsiration he was not “near” a courthouse for
the purposes of the statute Otherwise he would have teen entrapped

by the police a violation of the 14th Amendmens
Ty due process clawse.
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The Dame! Ball 77 US (10 Wall ) 557 (1871) Feeld, U

A vessel that travels on navigable water entirely within one state but
carries goods bound for destinations out of state 1s subject to inter
state commerce laws of Congress since the goods have begun to move
in commerce between the states Hence 1t was unlawful for “The
Daniel Ball which phed the waterways in Michigan to refuse to seg
ister under Congressional laws [36]

Dartmouth College v Woodward 17 US (4 Wheat) 519 (1819)
Marshall CJ 51

New Hampshire tried to take control of Dartmouth College which had
been granted a charter by the hing The Court hefd that New Hamp-
shire had no power to take over the private institution since the char
ter was hike a contract which could not be impaired by the state under
the contract clause [60 1]

Davis v Schnell 336 US 933 (1949} Per cunam

The Boswell Amendment to the Alabama Consuitution provided that
only persons who can understand and explam any atiicle of the
Umted States Constitution to the sausfactron of the board of regis
trars could vote No standards were laid down to gude the board
and the Supreme Court affirmed the lower courts decision that this
arbitrary power to exclude people from voting was a violaton of the
14 Amendment  [195]

DeJonge v Oregon 299 US 353 (1937) Hughes CJ 80

DeJonee spoke at a meeting of the Communist Pasty in Oregon That
state had a cimimal syndicalism law making the advocacy of indus
trial or political revolutron by unlawful means a crime The Supreme
Court reversed the convietion 1t ruled that since the only reason
DeJonge was convicted and sentenced for seven years was his speech
at the meeting (there being no evidence that he advocated violence)
the law as apphed to his act was unconstitutional an abndgement of
his freedom of speech under the st and 14th Amendments [136]

Denrus v United States 339 US 162 (1950) and 341 US 494 (1951)
Vinson CJ 62

Denms and ten others were convicted of vnolatmg the Smnh Act of
1940 which made 10 the y force
or violence unlawful The defendants were convicted Pamcularly of
having conspired to orgamize the Commumst Party to advocate the
overthrow of the government They appealed on the ground that the
Act was unconstitutional because 1t abridged their freedoms of speech
and assaciation and because the statute was vague The Supreme Court
rejected all arguments and the convictions were affirmed The holding
mn this case was narrowed by the later cases of Yafes Scales and
Noto {129 303

Dred Scott v Sandford 60 US (19 How ) 393 (1857) Taney CJ
7 2 (each Justice wrote a separate opinion)
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Dred Scott was a Negro slave belonging to 2 United States Army
surgeon  He was taken to Hlnows (a free state) from Missonn (a
slave state) m 1834 and two years later to a place in the Ternitory
of Lowsiana north of the Missoun Compromise line (hence free) In
1838 he was taken back to Missouri and continued in bondage for
nine years. In 1847 after having been sold to a New York aitizen
Scott brought swt in Missounn clawming on the basis of past decisions
that once having lived 1n free states and terntories he was entitled to
freedom Taney ruled that the Missoun Compromise enacted 1nto
federal taw by Congress was unconstitutional tnsofar as it protubited
a person from holding property (slaves) i certain fernfonies because
1t was agaimst due process to make a property might depend on loca

tion So Living 1n the Terntory of Louistana did not confer freedom

(Nor did living sn Nhinois because said the Court slave status de

pended on the state of residence which was Missount even though
Scott Tived temporanly i Illinows ) Taney also went further than he
had to and rufed that a Negro could not become a citizen of the
Unuted States, and that no state could confer national eitizenship upon
him (though a state could confer state ¢itizenship)  Although no ma

jonty agreed wath Taneys reasons six Justices agreed that the case
should be remanded to the lower court with anstruchions to distmss
the case The whole argument which led to the Civil War came to an
end with the 13th and 14th Amendments [167 174}

Duncan v Kahanamoku 324 US 833 (1945) and 327 US 304
(1946) Black 6-2

Following the Japanese attack on Pearl Harbor the governor of Ha
wau put a Umted States Army general in Hawan in charge of the
government  Military courts were substituted for crvil courts and
Duncan 2 aiviian employed by the Navy was convicted 1n one of
the muiitary courts for assault The Supreme Court ruled that the
military government was unlawful and that the suspension of habeas
corpus which the military government had ordered was unconstitu
tional when it remained suspended beyond the length of time neces

sary for sestonng order In Hawan that period was not very long
[56 70}

Elfbrandt v Russell 384 US 11 (1966) Douglas 5.4
Eifbrandt an Anzona teacher refused to take the state loyalty vath
because she could not discover its full meaming and scope It re
quired her to swear her alleglance to state and nation a state law
provided that anyone who after taking the oath joined the Commu
mst Party or any other organization which had for one of its purposes
the overthrow of the government by force could be removed from
Tus job and prosecuted for perjury The Supreme Court held the law
! finding an of freedom of association
since 1t forbade a person from being a teacher 1n the public schools
even if he did not support the iflegal aims of the orgamzation to
which he belonged This made the law 100 broad stnce one can
long to any orgamzation as long as he does not support any illegal
purposes {130]
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Eikins v United States 364 US 206 (1960) Stewart 54

State police illegally came across evidence that Elkins was savolved
n & federal cnme The police tumed the evidence over to federal of
ficers who brought Elkins to tnal i federal court The Supreme Court ]
reversed the conviction holding that evidence illegally obtained by
state officials even 1f federal officials had no hand int its gathenng must
be excluded 2t trial This case spelled the demsse of the “silver platter” 1
doctnine [145] ;

Erie Railroad Co v Tompkins 304 U.S 64 (1938) Brandeis 6-2
Tomkins was injured by the railroad while he was walking along its
Pennsylvania track He sued 1n New York where the company was |
mncorporated 1 a federal distnict court, which took junsdiction be l
cause of the diversity of citizenship The lower courts applied the
federal rule of negligence which resulted m a verdict for Tompkins
The Supreme Court reversed saying that m diversity cases therc 1s
no federal common law and that federal courts must use the state |
common law [89]

Estes v Texas 381 US 532 (1965) Clark 54

Estes was convicted of fraud a fefony 1n a state trial at which tefe
vision cameras beamed the proceedings to home viewers The Supreme
Court reversed and ordered a new trial holdimg that to televise a tna!
1s a denial of due process since the cameras might tend to make the
participants be less diligent m the carrying out of their courtroom du
ties (it was feared that they would play to the cameras nstead) [155]

Evansv Newton 382US 296 (1966) Douglas 6-3

A park admistered by a public body discnminated against Negroes
Fearing that the discrimmnation would be struck down under the equal
protection clause the city officials tried to divest themselves of con
trol and place the operation of the park in private hands to cary
out the mtent of the person who had willed the park to the white
citzens of the oty The Supreme Court ruled that the device would
not work any discnmmnation would be 2 violation of the equal pro-
tection clause and the Court refused to Iet the eity divest uself of
control [183]

Everson v Board of Education 330 US 1 (1947) Black 54
New Jersey state law authonzed local school districts to make rules
of A board of education
reimbursed parents of children who used public buses to and from
both public and parochial schools A taxpayer sued the board of edu
cation claimung that the rermbursement of parents of children at
tending parochial school was under the ¢
clause of the 1st Amendment The Supreme Court upheld the board
s[al);lggll:;i the clause cannot be used to put relizions at a disadvantage

Ex parse Endo 323 US 283 (1944) Douglas U
The government conceded that Miss Endo was a loyal citzen but
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ordered her detamed under the wartime acts designed to protect the
United States agamst sabotage On an appeal from a denmal of a
petition of habeas corpus the Supreme Court held that where loy
alty ts conceded, 1t was unconshtutional to detain a citizen swmce the
wartime restrictions intended to guard agamst sabotage were mnot
necessary in her case [48]

39 Ex parte Garland 71 US (4 Wall) 333 (1867) Field 54

An Act of Congress declared that no attorney could practice before
the federal courts even 1f previously allowed to unless he first took
an oath stating he had never engaged in conduct hostile to the United
States The Act was aimed at lawyers who sided with the Confed
eracy Garland had been pardoned by the President for his activities
on behalf of the Confederacy and when he was excluded from prac
tice the Supreme Court declared the act nnconstitutional because 1t
was like a bill of attainder 1t pumshed for past conduct 2 named
class of persons and insofar as it pumshed for acts not vnlawful at
the ime 1t was an ex post facto law as well [71]

40 Ex parte Kemmler 136 U'S 436 (1890) Fuller U

4

4

<

Kemmler was sentenced to death for murder after conviction by a
yury The sentence called for execution by clectrocution Kemmler
filed a petition of habeas corpus claiming that clectrocution was a
cruel and unusual pumshment contrary to the 8th Amendment as

by the 14th Supreme Court affirmed
the sentence—the electne chair 18 not cruel and unusual {1603

Ex parte McCardle 73 US (6 Wall) 318 (1868) and 74 US (7
Wall ) 506 (1869) Chase CJ U

The Supreme Court had held that st had junsdiction to hear a habeas
corpus appeal from a lower court nvolving the lawfulness of the
mulitary arrest of McCardle a southern newspaper editor This juns-
diction was based on The Reconstruction Act After the Supreme
Court heard argument but before 1t handed down a decsion in the
case Congress repealed the Act granting junsdiction and the Court
ruled that it had no awthonty to decide the case its junsdiction hav
g been removed The decision of the Jower court thus stood as the
final ruling—against McCardle {92}

Feiner v Mew York 340 US 315 (1951} Vinson CJ 63
Feiner a umversity student was arrested for speaking to a crowd of
people after he had made derogatory remarks about the President
the mayor and other offictals and after the police had asked hum sev
cral times 10 stop because they noticed the crowd growing restless.
Fener appealed s convicion charging that the police had sup-
pressed his poliical opimions contrary 10 the Ist and 14th Amendments.
The Supreme Court upheld the conviction holding the police em
powered to prevent public not before 1t happens, {136]
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Fletcher v Pech 10 US (6 Cr) 87 (1810) Marshall CJ U

A grant by a state legislature of the title of public lands to pnvate
persons 1s as binding as a contract and the state under the contract
clause could not a few years later take back the Jand Hence a per
son who refused to pay the persons from whom the land was pur
chased could not escape his contract by claiming that the title was
clouded with the possibility that the state would recover the land [60]

Francis v Resweber 329 US 459 (1947) Reed 54

The defendant had been convicted of murder in the first degree and
was sentenced to diath He was placed i the electric chair and the
switch was thrown but because of a malfunction the power was not
great enough to kill htm He made an appeal to the Supreme Court
claiming that to try to execute lym agam would be double jeopardy
and cruel and unusual punishment The Supreme Court held agamst
him on both grounds [160]

Freedman v Maryland 380 US S1 (1965) Brennan U

Freedman refused to submut Jus motion picture to the Maryland Board
of Censors for approval prior to its public showmng Conceding that the
preture would have been given a license had he applied for it he was
convicted The Maryland Supreme Court sustained the conviction and
the Supreme Court reversed holding the censorship law to be uncon
stitutional because of its procedures since 1t placed a pror restramt
on the showing The Court ruled that \n order to be upheld a cen
sorship law must (1) put the burden of showmg a film enjomable
on the state (2) make the state either issue a hicense within a stated
brief ume peniod or get a court mjunction aganst the film and (3)
@ive an assurance that a court will determune the case promptly on
its ments [125]

Frothingham v Mellon 262 US 447 (1923) Sutherland U

Mrs Frothingham sued the Secretary of the Treasury to prevent hum
from paying out funds of the United States in accordance with the
Matermity Act She clamed that Congress had no power to spend
federal money to help mothers and that she was imyured by having
to pay increased taxes to support the Act The Supreme Court dis-
mmssed heér smt holding that she had no “standing” to sue since her
only injury was as a federal taxpayer and hke the millrons of taxpayers
was too slight fo justify the swt if any injury at all in fact could
be fonad. [82]

Gallagher v Crown Kosher Supermarker 366 US 617 (1961) War
men CJ 63

Massachusetts faw forbade opening of stores on Sundays (except for
safe of kosher meat until 10 A M) The store had been operating on
Sundays (and donc one third of s weekly business) without nter
ference but then the state enforced the Jaw prohibiting st from do-
ng business on Sunday Suing for an wunction o stop the state from
enforcing the law (the police chief had arrested and prosecuted the
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store s manager) the store lost 1ts case in the Supreme Court which
reversed the lower courts finding that the blue Jaws were an ‘unbe
lhevable hodgepodge The law was a consttutiopal exercise of the
states police power and was not mvahd wvnder the st and 14th
Amendments [122 3]

Gibbons v Ogden 22 US (9 Wheat) 1 (1824) Marshall CJ U
The acts of the New York legislature granting an exclusive monop-
oly to two men to navigate the waters of New York with steamboats
were unconstitutional as against the interstate commerce clause nsofar
as they prevented steamboats Dhcensed by Congress to carry on a
coastal trade from navigating the New York waters [34]

49 Gibson v Flonda Legislatve Investigation Commutee 372 US 539

B

5

3

3

B

(1963) Goldberg

Gibson was ordered to appear before the Commuttee and to bnng
membership hists of the Miams branch of the Nanonal Association for
the Advancement of Colored People of which he was prestdent The
charman of the Flonda Commuttee said the inquiry would be directed
toward Commaunist activities an vasious fields such as education and
race relations Gibson refused to produce the membershup lists though
he did answer all questions put to him and volunteered to answer any
questions concerning membership on the baws of his personal knowl

edge He refused to produce the Lists because he thought their use by
the Commttee would deprive the members of their freedom of associa

tion He was convicted of contempt sentenced to pnson and fined.
The Supreme Court reversed the contempt conviction there was no
evidence to show that the NAACP was Commumist-onented 1t had
tned for years to prevent Communists from joiing since the subject
of the inquiry was Communism and no one charged the NAACP Gib

son could refuse to disclose the Iist. [137)

Gudeon v Wainwright 372 US 335 (1963) Black, U

Gideon was convicted of petty larceny w Flonda after the count
refused to appont counsel for him he was indigent The Supreme
Court reversed the conviction holding that the 6th Amendment as
ncorporated 1n the 14th guarantees the nght of counsel to all cnminal
defendants and that the state must appomnt counsel if the defendant
cannot afford one Thus case overruled Betts v Brady [158 9]

Ginzburg v United States 383 US 463 (1966) Brennan $-4
Grnzburg was convicted of having violated the postal statutes by mail
ing obscene matenal The Supreme Court upheld the conviction hold
mg n part that when it 1 unclear whether the work 1s obscene
evidence that the defendant meant to “pander to prunent interest™
would go toward sustaining the convichon  [133]

Gitlow v New York 268 US 652 (1925) Sanford, 72.
The New York State criminal anarchy statute prohibits the publication
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of d the of organized g by
violence Gitlow was convicted and appealed to the Supreme Court on
the grounds that the statute was arbitrary and unreasonable and that
the 14th Amendment makes the Ist Amendment applicable to the
states The Supreme Court agreed for the first time that the Ist Amend
ment was incorporated in the 14th but disagreed that the statute was
unreasonable and under the Schenck doctrine (Schemck v United
States) the conviction stood [128)

Gomullion v Lightfoot 364 US 339 (1960) Frankfurter U

Tuskegee Alabama carved itself up into a twenty-cight sided figure
1n order to exclude Negroes who lived on the ity borders from votizg
1 municipal elections The Supreme Court had on many previous
occasions refused to review cases mvolving the faimess of state legisla
tive distncts on the grounds that these were political questions, but
this time the Court ruled that scheme was a clear violation of the equal
vrole]chon clause because ats only purpose was to disfranchise Negroes.

93

Gray v Sanders 372 US 368 (1963) Douglas 8§ 1

Georga organized its voting distncts for pnmanes for United States
Senator and for statewide offices on a county umt bams, Plamufls
sought an 1njunction and the Supreme Court held that the county nmt
system 1n which cach county was given equal repres nfation in the
voting was unconstitutional under the equal protection clause sice
the counties were of varying population sizes [188]

Gnffin v Calfornia 380 US 609 (1965) Douglas 62
The defendant Griffin fatled to take the stand in hss crimnal tnal The
judge structed the jury that it could consider his failure to take the
stand while 1t deliberated on its verdict The Supreme Court reversed
the yury verdict of guilty holdmng that newher judge nor prosecutor
could comment on the defendants failure to take the stand the rule
from the Sth s against self incnimund
tion as mcorporated by the 14th Amendment This case overruled
Adamson v Califorma [150]

Grffin v Ilhnois 351 US 12 (1956) Black 6-3

Tilmois allowed appeal of a crimunal conviction only if certamn docu
ments were prepared by the defendant preparation usually required
use of a stenographic transeript of the trial proceedings These were
costly and only those indigent defendants sentenced to death were
@ven a transenpt free Gnffin appealed and the Supreme Court r©
versed holding that the demal of transcripts to all defendants was #
deprivation of due process and of equal protection of the laws The
nght to appeal cannot be made to turn on wealth [190]

Gnffin v_Prince Edward School Board 377 US 218 (1964) Black
U (two Justices disagreed in part)
Prince Edward County Virgimia 1n an attempt to avoud the rulng 10



ABLE OF CASES 231

Brown v Board of Education closed down its public schools and gave
tax subudies and tuition grapts to parents who sent their children to
pavate schools which accepted wiutes only Other Virgima counties
kept therr public schools open The Supreme Court held that the
action of the county was & violatton of the equal protection clause
unce Prince Edward County schoolchildren were treated differently
than children of other counties since they must go to private schools
or none solely because of the race 1ssue The Supreme Court allowed
an njunction against the tax and tution subsidies and permitted the
federal distnict court to require the county to levy taxes to open the
public schools on an integrated bays. {186]

58 Griswold v Connecticut 381 US 479 (1965) Douglas 72
Defendants & doctor and a member of the Connecticut Planned
Parenthood League were comvicted of giving out binth control mforma
tion to a marned couple under a statute which forbade the use of
contraceptives. The Supreme Court held the statute unconstitutional
since 1t was an invasion of the married couple s nght to pnivacy under
the 9th Amendment as made apphcable to the states by the 14th and
therefore the conviction could not stand, since 1t cannot be a cnme to
gve out information about somethtng which ts not stself a cnme This
was the first case involving the 9th Amendment to declare a nght pro-
tected against state 1novasion [164]

59 Grovey v Townsend 295 US 45 (1935) Roberts U

Following its defeat m Nixon v Herndon and Nixon v Condon the
Texas Democratic Party passed a resolution at a state convention
atlowing only white persons to vote 1n party pnmanes When Grovey
a Negro was not permitted to vote he sued and Jost 1n the Supreme
Court The party as a whole had voted to refuse to give the vote to
Negroes this sad the Court was substantially different from the
executive commttee The whole party could not be considered an
instrument of the state under the 14th Amendment. This case was
overruled by Smith v Allwright [194}

Guinn v Umited States 238 U.S 347 (1915) Whie CJ U
Oklahoma required 1ts citizens as a condition 10 votng in state elec
tions to be able to read and wnte any section of the state constitution
But the socalled grandfather clause exempted all persons and thewr
descendants who were entitled to vote on January ! 1867 a time at
which no Negroes were allowed to vote because the 15th Amendment
had not yet been passed. The Supreme Court ruled the requirement
unconstitutional under the 15th Amendment as a denial on the basis
of race of the nght to vote {193]

61 Hague v Congress of Industrial Organizations 307 US 496 (1939)
Roberts 52
Assemblies on public grounds were prohibited by a Jersey City N.J
ordinance unless a permit was first secured from the Director of Public
Safety Mayor Hague used this ordinance to refuse to allow the Con
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grew of Tadistriat Organisations to & embhe 3ad to diatebute ba%es '
The Supreme Court hell the ord name vacomnn tonal 3 aue g
membenhip was protected by the Natonal Tabor Relatw my Act e
dicusuon of Labar relatioms 80 unmm ofganisation was 2% juse of
nationsl citsenshlp and f peotected azumt arate nterfereace by 0F
[th Amendment due process cime {1 8 !

6> Hammer v Dagenka 1 Y47 US 51 (1919) Day 34

[

6

S

The heating Owen Act of 1915 prodibited sler of commodites b
intenytate commerce produced by fatoricy whxh employed chidet
under fourtecn years of sge The father of fwo underage chlde?
brought suit agaumt Himmer the United States Dhatrst Attorsey
North Carolina to prevent hum from stopping the b Mren from wort
ing The lawer court enpined 1ammer who appealed 1o the Su~erme
Court which affirmed holding 1hat Congrew could not con fitutiora™
rrolibit saley in interstate commerce of child made goods Tha €3¢
wat overruked by Unired Stater v Dardy [189]

Hariuades v Shauthnerry 34 US. 310 (195%) Jackson 6°
Hanalades & Geeek citiren was ofdered depe ried, gutaart fo the Alie3
Registration Act of 1940 for being & member of the Commumn Party
even though at a time before » federa! iw made memberhip & N
The Supreme Court afiemed the deportation order hokhing st peitder
2 demal of due procen nor » ctiminal punishment barred by the et
POt facto profubition 1n Articke I Section 9 (47 57)

lgjrpey v Virginia Board of Elections 383 US, 663 (1966) Doughs.

Virginia had a pol! tax for state elections requinng each penon bel &
he qualified to vote 16 pay a small fee The plaintffs clumed they
were indigent and therefore were barred from votng The Supreme
Court struck down the poll tax holding it to be a violation of e
equal protection clause [207)

Heart of Atlanta Motel Inc v United States 319 US 241 (1960
Clark U

Approximately 75 percent of the motel s customers were from out of
state 1t refused rooms 1o Negroes in viohation of the Civil Rights Act
of 1964 which made such refusal where the business was engaged
nterstate commetee a cnme The motel contested the Act asriog
Congress had gone beyond 1ts commerce power but the Supreme Court
upheld the Act finding the business to be engsged in interstate com
merce and an t¢ be a X of
such commerce [40)

Hirabayashi v United States 320 US 81 (1943) Stone C J

An executive order permitted mlitary commanders to declare nught
time curfews for persons of Japanese ancestry Hirabayashi a Umte
States citizen resdent of Seattle defied the order and was convicted
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federal court The Supreme Court affirmed holding the executive
order which had been raufied by Congress prior to Hirabayastis

arrest to be within the war power and not a violation of due process
(47:81

Humphreys Executor (Rathbun} v Umted Stares 295 US 602
{1935) Sutherland U

Humphrey was reappointed to the Federal Trade Commusion by
Presrdent Hoover in 1931 for a term of seven years Nearly two years
fater President Roosevelt removed him from office becanse he wanted
1o substitute hus own men in order to carry out his policies Humphrey
having died Rathbun the executor of his estate sued for salary The
Supreme Court held that the estate was entitled to the salary the
President could not remove a commussioner of the FTC at will since
when Congress established the commmssion 1t was to be an independent
agency of the povernment and that under the Act establshing 1t
removal was hmited to inefficiency neglect of duty or malfeasance 1n
office none of which was Humphrey guilty {731

Hurtado v Calijorma 110 U'S 3516 (1884) Matthews 71

Defendont was charped by the distnetl attomey 1 2 Califorma court
with murder but there was no grand jury indictment He was con
victed and sentenced to death Appealing to the Supreme Court he
contended that the $4th Amendment due process clause made a grand
Jury an essential part of cnminal tnal proceedings The Court dis
agreed—whether to have grand junies 1n state judicial proceedings 1s a
matter of state constitutional law not federal It 1s not unfair to dis
pense with such prehmusary proceedings [147]

Blinois ex rel McCollum v Boa d of Lducaton 333 US 203 (1948)
Black 81

Religrous teachers came 1nto the public schools once a week to give
rehgious anstruction 1o those whose parents consented to st Children
who did not attend the religious classes were sent 10 another classraom
to do other work The Supreme Court held such a  released tume™
program to be a violation of the establishment clause of the 1st

Amendment since tax supported public schools were used for religious
purposes [118]

Inre Rohrer 140 US 545 (1891) Fuller CI U

Rahrer an agent of Missours hquor dealers sold beer and whiskey m
Kansas which had a law outlawing all Liquor sales Congress in 1890
had passed the Wilson Act making any shipment of hquor into a state
subject to the laws of that state even 1f the hiquor was shipped and
remained 1n 1ts onginal package Rahrer was convicted of wiolating the
Kansas law He clmimed in his appeal that the Wilson Act was ufton
stitutional because 1t delegated commerce power to the states If the
Wilson Act were unconstitutonal kansas could not prohibit him from
selling liquor 10 1ts orignal pa kace because of prior Supseme Court
rubings (the onewnal package doctrine) But the Supreme Court
found no improper delegation and the conviction Was affirmed [33-4]
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71 Jackson v Denno 378 US 368 (1964) White 5.4 (each of four

dissenting 1n part)

Jackson made a confesston while he was in a hospital awaiting an
operation He was suspected of murder and had fumsel! been shot 1
the Liver and lost blood while being questioned he was given drugs
and refused water preparatory to the operation At the tnal he stated
he could not remember the questiomng at the hospital saying he had
been 1n pain The judge sllowed the confession in evidence and in
structed the jury first to consider whether the confession was voluntary
or not If st found the confession mvoluntary it was to disregard st
and determime gt or mnocence on the basis of the other evidence
If 1t found the confession voluntary it was to assess its truth and re
hiability as part of Hs consderavon Jackson was comvicted and he
filed a habeas corpus petition on the grounds that the New York
method of allowing the confesston to go to the jury was contrary fo
the due process clause The Supreme Court agreed reversed and
ordered a new tnal The judge must first decide whether the confession
was voluntary if he decides 1t 1s 1t can go to the jury 1f not the jury
cannot hear 1t, If it goes to the jury the jury can sull disregard ot if 1t
thinks the confession tnvoluntary [149]

72 Joseph Burstyn Inc v Wilson 343 US 495 (1952) Clark U

The motion picture The Miracle” was shown m New York for eight
weeks when s license was withdrawn on the complant that it was
sacrilegious The Supreme Court ruled that a statute permittng 2
state to forbid a showing of a it movie was !
since the standard was far too vague to justify restrictions on the ex
pression of 1deas Movies are as entitled to 1st Amendment protection
as are books and newspapers [133]

73 Katzenbach v McClung 379 US 294 (1964) Clark U

7

4

McClungs restaurant unlike the motel in Heart of Atlanta Mortel
Inc v United States was not patromized by out-of state customers It
did purchase 46 percent of its food from a lacal merchant who mn tum
purchased 1t from out of state McClung refused to serve Negroes—d
wviolation of the Civil Rights Act of 1964 1f he was engaged in 1mter
stute commerce The lower court found no interstate commerce but the
Supreme Court reversed, sustamning the constitutionahty of the Act
finding that although McClungs contnbution to Interstate commerce
might be small 1t was not when along with the

0 1nterstate commerce of all similarly situated restaurants [40]

Kingsley Pictures Corp v Regents 360 US 684 (1959) Stewart U
The movie Lady Chatterley s Lover was denied an exhibruon license
under a New York statute prohubiting the showing of a motion picture
m which adultery 1s “presented as being nght and desirable for certan
people under certan circumstances The Supreme Court reversed,
holding that the statute as applied violates the 1st and 14th Amend
ment freedom to advocate ideas [133]
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Knauer v United States 328 US 654 {1946) Douglas 6-2

Knauer's citizenship was revoked when it was discoversd that befors
tus naturalization at the time he swore allegrance to the United States
and subsequently he was a thoroughgomg Nazi aund follower of
Adolph Hitler The Supreme Court affirmed the revocation but held
that the standard of proof 1s stnct znd that 1t would reexamine the
facts to determine whether Knauer took the oath falsely One of the
reasons for the strict test 1s that naturahzed citizenship s not a second
class citizenship Hence maturalized citizens are as free to cnticize the
United States as native born citizens and a court should not be hasty
m depriving a person of his freedom to speak [42]

Korematsu v United States 323 US 214 (1944) Black 6-3

An executive order based on an Act of Congress required all persons
of Japanese ancestry to leave California after the outbreak of war
Korematsu was a United States citizen who refused to leave He was
convicted the Supreme Court affirmed The order was vahid under the
Congressional war power since there was some evidence that some
cuizens of Japanese descent were disloyal and since the danger was
great and time short the order to evacuate all was permissible [48]

Kovacs v Cooper 336 US 77 (1949) Reed 5.4

A Trenton N T ordimance outlaws sound trucks and other loud
speakers on public streets The Supreme Court held that this ordinance
does not go beyond the state s legitimate police power to protect itself
from unwanted noises The ordinance 13 not a violation of the 1st and
14th Amendments since the ciizen at home 15 part of a “captive
audience™ and cannot escape the “loud and raucous™ noises which the
ordinance forbade Since there are other ways of commumnicating 1deas
a total ban of sound trucks 1s not unconsttutionat {126

Kunz v New York 340 US 290 (1951) Vinson CJ 81

A New York City ordinance gave the police commissioner the power
10 grant hicenses to those wishing to speak on religious matters on
public streets but set no standard: L

n determinimg to whom permits should be issued Kunz ndiculed
certam religrions lost his permit spoke anyway was convicted fined
$10 and the Supreme Court reversed the complete discretion of the
commussioner rendered the ordinance unconstitutional since the 1st
Amendment forbids arbitrary power to 1mpose prior restraints on re
ligiovs speech [126]

Lamberty Cal forma 355 U.S 225 (1957) Douglas 5.4

Lambert was convicted of failure to repster with Loy Angeles pohee
A ity ordinance required such registration when the person had been
previously convicted of a felony and remartned in the ety longer than
five days The Supreme Court reversed on the grounds that since the
def: had no actual knowledge of the ord and there was no
showing by the state that there was even a probability of knowledge
the conviction was & violation of due process [151]
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Lamont v Poumarter Gene sl 38 US 301 (1743} Douglas 80
An umwohcited copy 0f a publnation from Communnt China way st
to Lamont and the Post O ¢ Departrment went bim a note Mat by
authority of the Fostal Servive and Fedeeal Fmployeen Salary At of
1967 1t would destroy the miall unless be specifically regiested it The
Act gave the Scoretary of the Treawry the authonity 0y deterrute
what was Communi t palitnal propazanda™ anf allvwed the Pout
Offue to destroy sixh worke Jamont & publaker fled suit to enpr
enforcement of the Act on the grounds that hu freedom of speech wat
rentricted uncomtienonatly wnce he had to tequent each prece of Ml
and it would nat be sent freely t hem Since Congrens had dearded
that man should ke delivered, it could rot male the method of deliv
ery wrn on the contents of the envelspe of the country of oripn Thr
recognition of the night 1o receve publt ations marked the fint time
the Supreme Court struck drwn a federal vtatute as contrary to the
13t Amendment [44}

Lane  #lsn 30T US 268 (1939) Frankfurter 62

An Oklaboma statute sald that slf citizens qualified to vote m 1916
who failed to regryter in & certain twelve-day period would be perpets
ally disfranchised except those who could vote i 1914 Negroes were
not allowed ta vote in that year hecause of a "grandfather claose
which had been declared unconstitutronal by the Supreme Court 1
Guinn v United States In 1915 Hence Negroes had twelve days
which to register or forever lose thewr vote whites peed not Fegister
The Supreme Court tevered the lower cours whnh had held spumt
the plainuffs Negroes suing for damages The Jaw was a wiolation of
the equal protection clause [193]

Lochner v New York 198 US 45 (1905) Pecktham 353

A New York statute made it unlawful for bakenes to work thar cooks
more than sixty hours a week Lochner was convicted of requinag an
emplayee to work 1onger The Supreme Court agreed with the bakery
company that the law was unconstitutional since 1t tnterfered with e
freedom of the employer to contract with the worker The case has
been overruled and today the hours 1n almost all types of work are
regulated [176]

Lutas v_Colorado General Assembly 377 US 713 (1964) Vamen
CJ] 63

Under an amendment to the Colorado cons itution approved by the
people of the state the Colorado senate was to be apportioned i such
5 manner that counties with one third of the state s population would
elect a majority of the members The state House was apportioned on
a population basis The Supreme Court ruled that the plan was uncon
stitutional notwithstanding the fact that 1t was approved by the people
since on a strict basts 18 a federal constity
tional requirement uader the equal protection clause A popular Vot
cannot avord the United States Constitution  [188)
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4 Luther v Borden 48 US (7 How) 1 (1849) Taney CJ 51
Which of two opposing state governments 1s the legitimate one 18 a
pohitical question ot a judicial one and the Supreme Court will not
decide Tt will however follow the decisions of the President Con
gress and state courts Since the Rhode Fsland courts decided the
ongmnal Rhode Island government was the lawful one in the face of
a rebellion Rhode Istand could dectare martial law and arrest those
who were aidmg the rebelfion and the fact that the planuff was
league with the rebels was a defense 1o his charge that defendants
trespassed on s property {98]

5 Mapp v Okio 367 US 643 (1961) Clark 63

Police broke 1nto Miss Mapps home without & warrant 1 search of
a suspect involved 1n bombing inaidents They found no suspect but
did find some allegedly obscene pictures for possession of which Miss
Mapp was convicted under a state obsceuty law She appealed to the
Supteme Court claiming her night of privacy had been urconstitution
ally mnvaded by the police because they failed to get 2 warrant and
otherwise conform {0 the 4th Amendment The Supreme Court severs-
ed her convicion holding for the first ume that the 4th Amendment
was incorporated 1n the 14th and applied against the states as well as
the federal government [144 159]

86 Marbury v Madison 5 US (1 Cr) 137 (1803) Manshall CJ U
A person who 15 appointed to a federal court s entitled to the judicial
office once the Senate approves and the President signs his commission
But the section of the Judiciary Act of 1789 allowing the planufl to
ask the Supreme Court for a mandamus to force the Secretary of State
10 deliver the commission 13 ncomstitutional since Ar cle 111 does not
allow the Supreme Court 10 act as a tral court (original junsdiction)
except 1 two special situations The Court will not decide a constie
tional question 1f it can avord 1t hence the Court first had to decide
whether Marbury was entitled to the office Since the Court could not
order the remedy the swit was disoussed 84 § 1911

87 Marsh v Alabama 326 US 501 (1946) Black 53

The defendant was convicted for a violation of the Alabam., trespass
statute after she had failed 10 stop passing out rehigious iterature and
10 leave the streets of Chicasaw 2 company-owned town the managers
of which had warned her that she could not distnbute withous 2 permit
and that they would not issue her one The Supreme Coury uveneld
the conviction holding that a trespass statute could not be used 1o de,

1st Amendment nights and that a person could not be ordered off ;:y
strects of a town even 1f prvately owned When the only pbycion
to rehgious fterature [183-4] Hection 1

us
%S)C“gw" v Maryland 17 (4 Wheat) 316 {1819} Marshall

Maryland tned to tax the matonal bank, §,
under the necessary and roper clause m Amgye 1 arEres) ot povet
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those means of g which are )L d to achieve
lawful ends such as regulation of commerce and coming of money
the national bank was constitutional Furthermore since federal law
and the institutions created by 1t are supreme under Artrcle 6 aad
since the power to tax involves the power to destroy ™ Marylands
attempt to tax a federal body was unconstitutional [50 101]

B9 McNabb v Upited Stares 318 US 332 (1943) Frankfurter 71

The McNabbs Tennessee mountammeers were accused of killing &
federal official of the Alcohol Tax Umt of the Bureau of Internal
Revenue while he was investigating sales of whiskey on which taxes
had not been paid They were taken to a federal building and instead
of being first brought before a United States commussioner or judge
were kept locked up and questioned for more than five hours at a
stretch from 3 AM Thursday morning unul 2 4 M Saturday mormng
They were convicted on the strength of confessions and on appeal the
Supreme Court reversed not because the confessions were nvoluntary
and therefore unconstitutional but because the whole proceeding (m
cluding the fact that Congressional law required the accused to be
brought before a Umted States or judge) was hl

unctviized The Supreme Court has the supervisory power to review
establish and mantam rules of evidence 1n federal courts Although
the decision did not rest on the Constitution but on the relationship of
the Supreme Court to lower federal courts the substance of the case
has become part of later cases decided on constitutional grounds both
as to state and federal governments [112]

90 Memouws v Massachuserts (A Book Named Jobn Clelands Memours

9

of 2 Woman of Pleasure” v_Attorney General of Massachusetts) 383
US 413 (1966) Brennan 63

This was 2 cwvil 1njunction agamnst a book on the grounds of obscemty
The Massachusetts Supreme Judicial Court held that a patently offen
stve book which appeals to prunent interest need not be unqualifiedly
worthless before it can be held obscene The Supreme Court reversed
on that point finding the book not unqualifiedly worthless [133]

Miranda v Arnzong 384 US 436 (1966) Warren CJ 63 (with
one of the majonty dissenting 10 part)

Miranda and other defendants were arrested and instead of first being
warned of their nght to counsel and of the fact that if they talked
what they sud could be used 1n court against them were interrogated
until they confessed The Court held the proceedings to be violations
of the 5th and 6th Amendments as made applicable to the states by the
14th and laid down sweeping rules which can be summanzed by say
1ng any conviction which results from nterrogation in which the police
do not first inform suspects of the above nghts and provide counsel
for indngenl suspects at the questioning stage will be reversed [149 50
159

92 Mussourt v Holland 252 US 416 (1920) Holmes 72

A treaty with Great Britun provided for restrictions on the hunting
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and selling of migratory birds and required each nation to pass laws
to outlaw hunting and selling Congress did so and the state of
Mussouns protested saying it had a property nght in the birds and
Congress had no power to pass the law The Supreme Court held that
even (f the law standing by itself way unconstitutional (since the
Consttution gave Congress no power 10 pass such Jaws) it was valid
when passed pursuant to a treaty since the Constitution does not forbid
such a ireaty and the treaty called for the law Under the necessary
and proper clause the law must stand {101 2]

Moore v Dempsey 261 US 86 (1923) Holmes 72

A number of Negroes assembled in a church were fired upon by a
crowd of white men In the disturbance one of the white men was
killed Many Negroes were hunted down and shot that might and an
other white man was killed for whose murder the defendants Negroes
were indicted and convicted They charged in a petition for habeas
corpus that their conviction was a violation of doe process claimung
that the tnal was mob-dominated that a son of one of the defendants
lawyers was fun out of town that newspapers mflamed public opinion
that the key witnesses were whipped 2and tortured until they said what
the prosccution wanted that Negroes were excluded from the jury that
their lawyer appointed by the court was given no time to prepare the
case and called no witnesses (though he could have) that the tnial
lasted only forty five mmutes and the Jury took five minutes to bnng
w2 gty verdict and that the governor of the state was warned not
to commute their death sentences or they and some other Negroes
coming On 10 a Jater tral would be lynched The federal distnct court
dismussed the petition and the Supreme Court reversed holding that

uf the district court found the facts to be true the d it t be
K foveed 11551 e the defendants mus

Munn v Illinors 94 U'S 13 (1877) Ware CJ 72

“When the awner of property devotes st to 2 use w which the pubhe
has an mterest he in effect grants to the public an nterest 1n such use
and must to the extent of that interest submut to be controlled by the
public for the common good as long as he maintains the use Thus
the Nhnois Act 1 use an v an
fixing prices was not a taking of property without due process under
the 14th Amendment [60 1 175 6]

Muskrat v United States 219 US 364 (1911) Day U

Congress passed an Act allowing certain Indians to sue the United
States to test in federal court the vahdity of prior acts of Congress
refating to Indian lands The Supreme Court dismissed the sut holding
that the Court cannot judge an Act of Congress as an ahsteant ques
ton Here there was 1o “case or controversy” merely a citizen not
claming any mmpury askmg the Court to consider whether a Jaw was
valid The result in this case has been somewhat modified by the Fed
eral Declaratory Judgments Act allowing the federal courts to hear
cases 1n Which real controversies are present 1n advance

(62 of the injury
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NAACP v Alabama 357 US 449 (1958) Harlan U

The National Association for the Advancement of Colored People 1s
a New York corporation which opened an Alabama office without
qualifying to do business there Tt was required to designate a place of
business and an agent to receive legal summonses Alabama filed surt
to oust 1t from the state alleging the NAACP was causing Alabama
wreparable harm The state court ordered the association to cease dong
business and to cease trying to qualfy The orgamzatron then asked
for the restratming order to be dissolved and the court on the states
motion ordered many records of the 0 amzation including member
ship lists to be produced n court The NAACP gave over many
records but not the hsts and was held in contempt and fined $100 000
The Supreme Court reversed the judgment holding the order to pro
duce membership lists a requrement which would jeopardize the
orgamzation s nght to pursue its lawful ends privately hence the order
was mnvalid since 1t would tend to suppress iberty of the assoctation to
advance its political 1deas a nght protected by the 14th Amendment
[137]

Near v Minnesota 283 US 697 (1931) Hughes CJ 54

Near s newspaper The Saturday Press was enjotned from further pub
lication under a2 Minnesota statute which provided for the abatement
of defamatory periodicals The Saturday Press had charged public
officials with musconduct The Supreme Court reversed the ccnvu:uon
and held the statute The

the prior restramnt of future 1ssues and this 1s the heart of censorshlp
which 1s prohbited by the Ist and 14th Amendments [126 7]

New York Times Co v Sullivan 376 US 254 (1964) Brennan U

The New York Times lost a $500 000 ILibel verdict m Alabama and
appealed to the Supreme Court protesting that the device of nsing a
civil damage suit was actually a way that the state could infringe on
ats st Amendment freedom of press The newspaper had carried an
ad which had some minor mustakes of fact and he police comms
sioner not named in the ad sued on the theory that his reputation had
been njured The Times staff had seen nothing to indicate that the
advertisement carned any mistakes on its face and so 1t was run with
out being checked for accuracy The Supreme Court reversed the judg
ment holding that piblic officials cannot sue for hbel unless actval
malice 15 proved and that there was no malice shown here The case
was dismussed [1312]

Nixon v Condon 286 US 73 (1932) Cardozo 54

After the Supreme Court voided the Texas white primary statute (see
Necor ¢ Hermion} Texas passeed anoodey fdw penttang te exanve
commuttecs of political parties to determine who could vote 1n prima
nes The Democratic Party Executive Commitice allowed only white
persons to vote Nixon agan brought suit and again won When the
state delegates authonty to a party execulive commuttee the commit
tze becomes an agent of the state for purposes of the 14th Amendment
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and the discnizmnatory ashon of the party was a wictation of the equal
protectson clause [1934)

Nison v Herndon 273 US $36 (1927) Holmes U

A Texas statute declared 1t unlawful for a Negro to vote 1 a primary
election The Supreme Court while dechning to say that 2 party pre
mary was an election withm the meamng of the 15th Amendment
held mevertheless that such 2 statute wolates the equal protection
claus of the 14th Amendment [193}

NLRB v Jones & Laughlin Steel Corp 301 US 1 (1937) Hughes

The National Labor Relations Board had found the company gunty
of eppagmg w unfar fabor prathices unlawfu!l under the Naponal
Tabor Relatians Act The company had discrimmated agamst its em
ployees who were members of the umon and was trying to prevent
them from organiang The company faled to abide by the order of
fhe NLRB 'The Supreme Coust ruled that the Act was constitetional
snce regulation of labor s within Congress inferstaie commerce

power a5 long as the busintesses regulated by the Act affected mter
state commerce [373

Noto v Umited States 367 U5 290 (1961) Harlan U

Convicted of wolating the memberstip clause of the Smith Act
Notos canviction was reversed by the Supreme Court because the
evidence was nsufficient 1o prove that the Commumst Party advo-
cated forcible overthrow of the government at the present tume not
as abstract docinne bur as an mciement to action Present advocacy
not an atent to advocate 3n the future 15 necessary Wilnesses lesh
fied that Noto was in the Party and beheved n s doctrines but no
evidence showed that Noto was gowng to take violent action or that
he had advocated others to do so [130]

Olnstead v Umited States 277 U'S 438 (1928) Taft CJ 54
Olmstead was the Jeader of 2 conspiracy to violate the Natwonal Pro
tibition Act Telephone messages were recerved by Olmsteads com
pany and these conversations were intercepted by federal officials
The officers tapped the phonss outside Olmsteads offices used the
evidence . coutt and cbtaned a comvichion (Mmstead appealed
claurming that wiretapping was a violation of the 4th and 5th Amend
ments He fost The Count found no searching or scizing no entry
mio & residence of place of busimess no coerced confession The re
SWHL of the case was yeversed by Congress 1934 with the passage of
the Federal Communications Act and the Court bas been whithing
away at the constitufional result ever since But the case itself has
never been completely overruled. [145]

O Malley s Woodrough 307 US 277 (1939} Frankfurtes 71
A part of the federal Internal Revenue Code of 1932 provided that
federal yudges appownted after 1932 should be taxed on their incomes



242 UNDERSTANDINC OUR CONSTITUTION

like all other income carners A federal judpe sued to recover taxes
he pard aserting that becane the Comtitution says his valary could
not be reduced while he way a judge he could not be taved for 2
tax was a reduction The Supreme Court held agamst ham ruling that
unce the Act declared that the salary of a judge appomted alier the
Revenue Code was pased would be tated there was no diminution
of salary Judge Woodrough was appornted to a United States Court
of Appeals 1n 1933 This 1s not the same as taung for the fint time
a person who was already 2 judge an act whah had heen declared
unconstitutional by the Court in 19°0 [81)

1035 Palk> v Connecicur 30> US 319 (1937) Cardozo 81

10

&

107

108

Palko was convicted of second degree murder The state appealed his
conviction on the grounds that the tnal court had made errors of law

to the state Ci s highest court ordered a new
tnnal and this ime Palko was sentenced to first-degree murder {carty
g the death penalty) He appealed on the grounds that the ordes
for new tnal made him liable to double opardy The Supreme Coutt
affirmed his conviction holding that there had been no double
jcopardy since the first trial had contained errors (18 31 doubtful that
if a state today attempted to retry a person who was acquitied by 3
jury the Supreme Court would not find this unconstitutional because
this part of the 5th Amendment 1s incorporated an the 14th Amend
ment—even though this would probably require overruling Palto)
{114 14783

Passenger Cases (Smith v Turner) 48 US (7 How) 283 (1849)
McLean 54

The transportation of passengers between the states 1s an actty in
volving interstate commerce requwnng national wmformuty 2 state
law requinng payment of a fee for each passenger when a ship comes
to port 1s a local regulation of interstate commerce and 1s therefore
unconstitutional under the doctrine of Cooley v Board of Wardens
[40]

Pennsyhama v Wheeling & Belmont Brdge Co 54 US (13 How }
518 (1852) 59 US (18 How ) 421 (1856) Mclean 72

Virgima authotized a brdge to be built over the Ohto River at
Wheeling Tn a suit brought in the Supreme Court under its oniginal
junisdiction by Pennsylvania aganst the bnidie company a special
master appointed by the Court found the bndge to obstruct naviga
tion on the river because 1t was 100 low for some boats to pass under
This was an with the of F stace
boats carned goods along the Ohio to Pennsylvama canals and rail
roads The bridge company was ordered to change the structure into
a drawbridge But Congress then passed a law declanng under Uis
commerce power that the bridge was lawfu) and the Court ruled i
([r;e! s:co]nd case that 1ts order i the first case could not be enforced

33

Pierce v Society of Sisters 268 US 510 (1925) McReynolds U
Oregon law required that every child between the ages of eight and
sixteen attend public school The Society of Sisters a corporation
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which operated a number of prnivate Catholic schools brought swt
The Supreme Court held that the Oregon law unreasonably nter
feres with the liberty of parents and guardians to direct the upbning
ing and education of children under their control  Furthermore the

Iaw would destroy property nghts protected by the 14th Amendment
11203

109 Plessy v Ferguson 163 US 537 (1896) Brown 71
A citizen of Lomsiana with one-cighth “Afnican blood ™ was arrested
for refustng to leave a segregated white car He appealed his convic
tion on the grounds that the state statute providing for segregation in
railroads demied him equal protection of the law The Supreme Court
affirmed saying the 14th Amendment was not intended to guarantee
social equality™ and that the customs and traditions of the state
made the law reasonable Overruled fifty-eight years later in Brown
v Board of Education [184 5]
110 Pollock v Farmers’ Loan & Trust Co 157 US 429 (1895) and 158
US 601 (1895) Fuller CJ 54
Taxes on real estate and personal property are direct taxes and cannot
be levied except by apporuonment among the states Therefore taxes
on the income from such property are direct and require an appor
uonment also Hence said the Supreme Court the federal income tax
statute of 1894 was unconstitutional since it did not provide for an
apportionment and since 1t 1s doubtful that Congress would have
wanted the rest of the Act~taxing mcomes from professions and

employment—to stand alone In 1913 the 16th Amendment overruled
this case  [196]
U1 Pouell v Alabama 287 US 45 (1932) Sutherland 72
Powell and eight others Negroes were convicted of rape of two
white girls They were too poor to afford counsel were represented
by none in a courtroom with a hosule pubhic They were sentenced
to death The Supreme Court reversed the conviction holding that in
capital cases the state must appont counsel because almost no de
fendant can properly defend himself This case was absorbed by the
broader ruling of Gideon v Wanwright {157]

12 Pri ¢ Cases (The Brig “Amy Warwick ™ The Schooner “Crenshaw *
The Barque Hiawatha ™ The Schooner “Brilliante™) 67 US (2 BI)
635 (1863) Grer 5.4
Private vessels owned by foreigners and citizens of Virginia were
se1ized by armed United States ships after President Lincoln declared
a blockade of southern ports at the outbreak of the Civil War even
though Congress had not made a {ormal declaration of war Held
even though some owners had not been aware of the exsstence of
actuat hostilities a state of war existed that bewng 50 neutrals must
respect a blockade not only were the rebellious vessels Jawfully
captured but 30 were the neutral foreign vessels since one fatled to
leave the blockade within the fifteen day perod allowed and the other
tned 1o crash through the blockade Some of the property of one of
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117 Robinson v Califorma 370 US 660 (1962) Stewart 62

Under a Califorma statute Robinson was convicted of bemng a dope
addict even though there was no cvidence that he had brought nar
cotics mto the state had purchased them or sold them or used them
withmn the state ‘The Supreme Court reversed holding the conviction
10 be cruel and unusual pumishment since the evidence proved only
that the defendant had the disease of addiction A disease as such 18
not punishable although the state can order such persons to a hospital
to receive treatment This case incorporated for the first ttme part of
the 8th Amendment into the 14th Amendment [160 1]

N8 Rochin v Cahforma 342US 165 (1952) Frankfurter U

Police officers saw Rochin swallow a pellet of narcotics which they
wanted to seize as evidence They caused him to vomit up the nar
cotics The Supreme Court reversed the conviction because the action
was contrary to the 4th Amendment as incorporated in the 14th 1t
offended due process because 1t shocked the conscience  [114]

19 Rogers v Richmond 365 US 534 (1961) Frankfurter 72

120

12t

Questioned for six hours about a robbery Rogers continued to deny
commtting 1t Then the police chief told him lis wife would be
bronght i After another hour the chief told Rogers he would be
less than a man 1f he did not confess to spare his wife the trouble
‘The wife had arthntis so Rogers confessed and was convicted A
habeas corpus petition 1n the federal distnict court was granted on the
grounds that the confession was coerced but the Court of Appeals
reversed again because the distnict court went outside the records of
the state court and decided the facts agam The Supreme Court

nied certioran The district court then dismuissed the petition the
Court of Appeals affirmed, and this ttme the Supreme Court granted
certioran and reversed holding that there was sufficient evidence of
overbearing petitioner s will to resist ® and this guestion 1s unrelated
to whether the confession 1 true 1493

Roman v Sincock 377 US 695 (1964) Warren CJ 81

The districts electing the majority of Delawares state Senate and
House seats consisted of 22 percent and 18 5 percent respectively of
the states total 1960 population Under a 1963 state constitutional
amendment the representation was changed now two thirds of the
Senate was elected from 31 percent of the population and a majonty
of the House from 28 percent of the population There was no state
imttative or referendum procedure The Supreme Court found the
state constituional provisions a wviolation of the equal protection
clause and remanded the case to the district court 10 conmider whether
under general equitable prnciples an election should be called under
e n]nconsm\mona( scheme anyway 1n order not (o dismupt the state

188

Roth v Unlted States 354 US 476 (1957) Brennan, 72 (one of the
seven dissenting tm part)

A feders! statute forbade mailing of obscene lewd, lascivious or
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filthy publications Roth was convicted of violating the statute and
appealed claiming a Ist Amendment nght The Supreme Court
affirmed holding obscenity defined as a work appealing to prunent
interest  utterly without redeeming social importance ™ not protected
by the 1st Amendment and holding the statue to be a proper exercise
of the Article I Section 8 Clause 7 postal power [133}

122 Saa v New York 334 US 588 (1948) Douglas 54

A New York ordinance forbade the use of sound trucks on public
streets without a permut from the chief of police who was given no
standard to guide his discretion Saia was a Jehovahs Witness whe
had been granted a permit to broadeast rehigious lectures in a fixed
place 1n a public park on specified Sundays When complaints were
filed with the police chief and he continued broadcasting anyway his
License was revoked The Supreme Court reversed the conviction of
the user without a permut on the ground that unfettered discretion
was contrary to the freedom of speech guaranteed by the 1st and
14th Amendments because the ordinance permitted a prior restramt
on hus right to speak [126]

123 Scales v Umited States 367 US 203 (1961) Harlan 63

‘The membership clause of the Smith Act makes 1t a cnme to belong
to an orgamzation advocatmg overthrow of the United States Govern
ment by force or violence The distnict court charged the jury that
Scales could not be convicted unless they found (1) Scales advocated
action as soon as possible (2) he was an active member of the
Party and not merely a passive or techmcal member and (3) he had
knowledge of the Party s illegal advocacy and had a specific intent to
bring about wiolent overthrow as speedily as circumstances would
permit  He was convicted and the Supreme Court affirmed against
a challenge (hat the Smuth Act was unconstitutional But without the
charge to the jury as given the Act could not constitutionally make
Scales membership a crime All elements including activeness knowl
edge and intent were necessary [130]

124 Schechter Poultry Corp » Umited States 295 US 495 (1935)

125

Hughes CT

The company was convicted of violating the Live Poultry Code which
was promulgated by a Presidential order pursuant to the National
Tndustrial Recovery Act The Act provided that if an industcy did not
establish its own code of pnices and fair competiion the Prestdent
could estabhish one The Supreme Court held the NIRA unconstiu
tional since 1t delegated far too much legislative power to the Prest
dent the Act set no standards gwing the President and private groups
a blank check [17]

Schenck v United Sates 249 US 47 (1919) Holmes U

Schenck an official of the Socialist Party was convicted of espionage
for mauing pamphlets to men who had been drafted urging them to
oppose the draft Schenck appealed, claiming the Act was unconstitu
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tional under the Ist Amendment The Supreme Court affirmed. Ordin
anly sad the Court, the writing on the mailing would be protected
specch but there 15 a time and place for everythirg This was war
time and many things can be satd m peace but not in war The words
were held to be used 1n such a way as 1o be a clear and preseot danger
which would have brought about the senous evil (1€ subverting the
draft system) which Congress had a night to prevent [127)

126 School
Clark
Pennsylvania Jaw vequired a reading of bibhcal verses m school each

y The Schempps Unitanians brought suwit to enjown the school
board from enforcing the law The Supreme Court held that Bible
reading violates the establishment clause of the Ist Amendment as
made apphcable by the 14th Amendment to the states The law
directly fostered rehgious exercise and made the state partictpate 1n
religion [119 20)

District of Abwngton v Schempp 374 US 203 (1963)
81

127 Shaughnessy v Umited States ex rel Mezer 345 US 206 (1953)
Clark 5-4
Meze1 an alien resident left the United States for Hungary and stayed
suncteen months On hus return he was detaned at Ellis Island the
Attorney General ordered him excluded as a secunty nsk Other
countries refused to admit hum and he remamed on the island for
twenty-one months at which pomnt a United States district court
directed his conditional parole nto the United States on bond after
Mezer had filed 2 habeas corpus peton The Supreme Court re
versed sending him back to Elhs Istand since the Attorney General
under 2uthonty delegated tum by Congress can alone deternune who
shall enter Due process does not require disclosure of evidence in the
exclusion proceedings Since Mezes was seeking entrance as an ahen
even though he previously fawfully resided i the United States he
was subject to the plenary power of Congress [43]

128 Shelley v Kraemer 334 US 1 (1948) Vinson CI 60
A Negro couple bought a house 1n St Lows on Which a restnetne
covenant had been signed by the former owners and the adjoumng
owners, barnng Negro ownership The Missoun Supreme Court
urheld the covenant ordenng the Shelleys out The Supreme Court
feversed, holding that the action of the state court was 2 demal of
equal protection the private covenant was lawful in itself but once

an ofgan of the staie here
el e St a court enforces 1t the Constitution 1s

129 Sherbert v % erner 374 US 398 (1963) Brennan 72

Planufl a Seventh Day Adventist whose rehigion forbade her from
working on Saturday was discharged from her job When she could
find no work because all joby required her working on Saturday she
filed 2 claim under the South Carolina Unemployment Compensation
Act She was denied benefits because she way capable of working but
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had refused to The Supreme Court reversed the yudgment holdmg 1t
([z;;;e]a derual of her religious rghts under the free exercise clause

130 Slaughter House Cases (Butchers Benevolent Assoc v The Crescent

it
City Live-Stock Landing & Slaughter House Co) 83 US (16 Wall)
36 (1873) Miller 5-4
The 13th Amendment does not apply to business corporations and
the 14th Amendment does not prevent a city from establishing a
monopoly 1n which 2ll butchers are required to do therr slaughtering
at one slaughter house even though other houses are forced out of
business [174 §)

131 Smith v Allwright 321 US 649 (1944) Reed, 81

Smuth a Negro brought st because Texas electton judges refused
to let hum vote in the Democratic party pnimary for Congress solely
because of s race The Supreme Court held that the Democratic
party when 1t forbade membership 1n order to prevent people from
vottng was an instrumentality of the state and was prohibited from
denying the vote by the 15th Amendment The party primary was an
essential part of choosiag national officials and the Whole structure of
the party pnmary including the night of the people of the party to
determine who can vote was established by state laws [194 5]

132 Sweatt v Painter 399 US 629 (1950) Vinson CJ U

Texas law prolibited the Umversity of Texas law school from ac
cepting Negroes The state bmlt a Negro law school which was far
mfenior to the law school at the Umiversity in terms of physical
faciities library professors and student body The Supreme Court
held that the demal of admussion was uoconsttutional under the
Equa} protection clause since the Negro school was far from equal
185,

133 Swift & Co v Umnited States 196 US 375 (1905) Holmes U

13

b

A number of compames and mdividuals were charged with vialation
of the Sherman Anutrust Act because among ather things they con
stituted a substantial proportion of fresh meat dealers m the United
States and had agreed to fix pnces and to pet less than legal rates
from railroads m order to hurt competitors The compames argued
that these were attempts to create monopolies within a single state
Even so said the Supreme Court mn effect overruhng Umted States v
EC Knight the monopoly was within the scope of the Sherman Act
since s im was to fix mterstate prices Because the meat sales and
shipments were between citizens and compames of different states
the application of the Sherman Act 1n these circumstances was within
the commerce power [37]

Tokahashy v Fish & Game Commussion 334 US 410 (1948)
Black 72

Takahashi was mehgible for United States citizenship because he was
Japanese and Congress did not allow Japanese to apply for citizen
ship Califorma denied him a commercial fishing hicense The state
defended on the ground that it could use the federal discnmination
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13

136 Terry v Adams 345 US 461 (1953) Black 81
ran

13

b

S

as grounds to prevent Takahashi from fishing The Supreme Court
denied the power holding the refusal to issue the ltcense unconstitn
tional under the equal protection clause The fact that Takahashi was
allowed by Congress to hive n the United States even though as an
alien shows that 1t was intended he should live on an equal footing
with citizens as guaranteed by the 14th Amendment (which speaks
of persons and not citizens) Terrace s Thompson was held to be a
very special case since the states were assumed to have a special
mterest 1n controlling the disposttion of land [189)

Terrace v Thompson 263 US 197 (1923) Butler 62

Terrace wanted to lease land to a Japanese alien Washmngton State
law made this a cnme because the ahen had not declared his inten
tion to become a citwen Under federal law he could not become a
titizen Terrace sued the attorney general Thompson to prevent hum
from prosecuting asserting that he was demied due process and equal
protection of the law The Supreme Court refused to enjoin Thomp
son since the state law was held to make a reasonable distinction
between those who declared their intention 10 become cozens 2nd
those who did mot The discrimination which resulted n this case
Was based on federal law which was not unconstitutional since Con
gress has complete unreviewable authonty in this area (The present
immgration law provides that no one can be excluded because of
Tace or religion ) [1893

The Jaybird D 1 a Texas
Primary m May the winner in the county went On to run in the
Democratic pnmary and the winner to run 1n the November elections
Negroes were barred by the Jaybird party from participating The
party had no official connection with the Democratic party did not
conduct primanes under state law But winners of the pre pnmary
always won the final election The Supreme Court held the discnmma
110 to be a violation of the 15th Amendment finding the party to be
#nastrumentality of the state [195]

Testav Kart 330 US 386 (1947) Black U

The Emergency Price Controt Act a federal law aliowed any person
charged more than fixed prices on goods to sue n any court of
competent junsdiction” The plamtff sued 1t a Rhode Istand state
court claiming that the defendant overcharged him for an automobile
The court di missed the suit on the ground that the faw was penal in
nature and since it was a statute of a separate sovereign the state
did not have to enforce it The Supreme Court reversed holding that
Article 6 the supremacy clause makes federal law supreme and that
the states are not independent sovereigns m this repard they are
subject to federal Jaw and when Congress says state courts have
jurisdiction 10 hear a case such s this, 1t 13 fedsral policy that they
hear the case and render a judgment {102]
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Thomas v Collins 323 US 516 (1945) Rutledge 5-4

Thomas addressed a mass umion meeting jn Texas without first obtamn
ng an organizer s card as required by state law for those intending to
solicit members The state 1ssued a restrarning order the afterncon of
the speech but Thomas went ahead and delivered 1t asking all who
were not members to join the local and specifically solictted a par
ticular person He was arrested and held in contempt for violating
the restraining order His conviction was reversed by the Supreme
Court because the Texas statute was an unconstitutional restraint
on the freedom of speech There was no clear and present danger of
a serious harm to the state The meettng was entirely orderly and
Thomas did not hirself accept union dues or registration fees [136]

Thornhuill v Alabama 310 US 88 (1940) Murphy 81

An Alabama statute prohubited picketing a place of business with the
mtent of persuading others not to do business with or work for the
company Thornhill was convicted of picketing 1n front of an iadus
tnal plant The Supreme Court ruled that the statute violated the
1st and 14th Amendments because 1t mnterfered with the freedom of
a person 1o discuss openly matters of labor relations a topic of wide
public concern The Court announced that 1t would examine such a
statute on its face™ the mere fact that Thornhull could have urged
others not to deal with the Company on a place other than a public
strect and that there was 2 possibiltty of violence was not sufficient
to make the statute constitutional [123-4)

Torcaso s Watkins 367 US 488 (1961) Black U

The governor of Maryland appointed the plamtff to the office of
notary public Before he was entuled to assume his office he was
required by the state law 1o take an cath swearing his belief 1n God
This he refused to do and the Supreme Court struck down the law
when he appealed from his rejection from the office The law was
held 10 be contrary to the Ist Amendment as made applicable to the
states by the 14th [103)

Trop v Dulles 356 US 86 (1958) Warren CJ 54

Trop deserted the Army 1n Morocco 1n 1944 He was a native born
citizen and as a result of a court martial lost hus citizenship as 8
penalty under the Nationality Act of 1940 A majortty thought suck
2 statute unconstitutronal as apphed to Trop imsofar 2s he had not
1n any way become involved with a foreign nation Four of the
majonity thought the sentence also unconmstitutional because cruel
and unusual [160]

Truax v Roich 239 US 33 (1915) Hughes 81

An Anzona law required alf businesses funag more than five workers
to make sure that 80 percent of them were mative born ciizens or
quabfied voters Raich was an Austnan eizen admutted (o the United
States under federal law who lost hus job because his employer feared
the consequences of violating the law The Supreme Court ruled that
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the law violated the equal protection clause because the Anzoma Act
discriminated between aliens and citizens with respect to employment
The equal protectton clause speaks of persons and not citizens and
alieps cannot thus be denied the night to earn 2 hving [189]

Tumey v Ohio 273 US 510 (1927) Taft CJ U

Mayors of cities and towns it Ohio were authonzed to hear cases
nvolving violations of the states liquor laws and recetved 2 per
centage of the fine as fee Tumey was brought before a mayor who
fined him $100 (The mayor recewved $12 which he would not have
had Tumey not been convicted ) Tumey appealed to the Supreme
Court which reversed the convicion holdwng the mayors nbwious
bias enough to make the statute unconstitutional as a deprivation of
Uberty (Tumey was ordered to jail until he paid) and property with
out due process of law No matter how strong the evidence against

an accused an wmpartial judge 1s always a constitutional necessity
(150)

138 Two Guys from Harnson Inc v McGinlev 366 US 582 (1961)
J 81

14

&

146

147

Warren C.

Alarge discount department store stayed open on Sundays in violation
of Pennsylvama law It sought an injunction to restramn enforcement
of the law The district court refused to pass on the constuutionality
of the statute on the ground that the meaning of the law was un
settled in Pennsylvania that there Wwas no immunent threat of prosecu
uon On a direct appeal to the Supreme Court (there was no Court
of Appeals review becauss under federal law a suit seeking mjunction
against a state official in federal court goes directly to the Supreme
Court on appeal) it was held that the law 1s not one respecting an
establishment or religion and 18 not unconstitutionat [1221

Uruted Public Workers v Mitchell 330 US 75 (1947) Reed 4-3
The Hatch Act forbade federal employees from taking part 1n certain
political activities Poole a roller in the United States Mint was a
ward executive committeeman and had worked at the polls on tlection
day The Supreme Court held that the Hatch Act was constitutional
and did not violate Poole s rights under the 5th and 10th Amendments
since the 1t was entirely le efficiency
mn the government {74 164])

Urited States v+ Causby 328 US 256 (1946) Douglas 62

Military airplanes fiew very low over a chicken farm m order to land
at and take off from an adjacent municipal airport which the United
States Government leased The noise 50 disrupted the farm Life that
1t caused the property o become useless as a chicken farm The
Supreme Co“: held that theee was @ taking of Sropesty withse, the
zﬁ;:g ‘Eg 7‘3 ;]Slh Amendment for which just compensation was

United Statex s+ Classic 31305 299 (1941) S

tone CJ 53
Thec 'I'ederalAcr;:mal €ode makes nterference with constitutional nights
2 chme uisiana commissioner of elections was convicted of
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changmg the votes 1n a party pomary for a Congresuional Repre
sentative The Court upheld the convictron saymng that the night to
vote for a Representative includes the night to have the vote counted
and that an interference with that nght by deliberately changing the
vote was an interference with the constitutional nght to vote Thi
was the first case in which the Court recognized the party primary as
an election protected by the Constitution (the Lowsiana pnmary was
paid for by public funds and was regulated by state laws) [194]

United States v Cohen Grocery Co 255 US 81 (1921) White
CJ 80

The company was a sugar dealer and was wmdicted for violation of a
wartime act penalizing the charging of any unreasonable rate or
charge in handling or dealing in or with any necessanes The lower
court dismissed the indictment and the Supreme Court affirmed,
holding that the Act set up no ascertainable standard of guilt and was
therefore a wviolation of due process (Sth Amendment) and of a
person s right to be informed of the nature of the accusation agarnst
him (6th Amendment) and that the state of war did not suspend these
amendments [155]

Unuted States v Curtiss Wright Export Corp 299 US 304 (1936)
Sutherland 71

Congress empowered the President to proclaim sale of arms m the
United States to countries at war a crime 1f he found that the pro
fubition would tend to lead toward peace betwéen those engaged In
the fighting Curtiss Wnight Export Corp sold weapons to Bolivia
which was engaged 1n war the President had previously forbidden
such sales by proclamation The company defended on the ground
that the law was an unconstitutional delegation of power but the
Supreme Court upheld the law Noting that the law related to the
field of foreign relations over which the President has exclusive
power the Court held that Congress and the President could lawfully
team up in the dehcate area of international relations—the Congress
declaning the prohibition 1f the President declares the interest of the
United States The President has the power to declare the one the
Congress to declare the other [66]

United States v. F W Darby Lumber Co 312 US 100 (1941)
Stone CJ

Convicted of a violation of the National Labor Relations Act Darby
appealed to the Supreme Court claiming that the Act was uncon
stitutional since Congress did not have power 1o regulate prices and
hours of manufacturers within a state The Supreme Court held that
the interstate commerce power mcluded the power to so regulate
those businesses which were interstate The Darby Lumber Company
sold fimshed lumber across state lines and this was enough to make
the business interstate in character This case overruled Hammer v
Dagenhart [38 165

United States v EC ¥night Co 156 US 1 (1895) Fuller CJ 8-t
The company was charged under the Sherman Annttrust Act of
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attempting to help control the pnice of sugar by turming over its prop-
erty including factoties along with the property of four other com
panies to the Amencan Sugar Refining Company 1n return for stock
3o that Sugar Refimng could control sugar production The Court
held that this combination did not violate the Sherman Act since the
manufacturer of a praduct with mtent later to ship out of state does
not put the sugar 1nto interstate commerce The companies were not
attempting fo control mterstate commerce but merely trying to make
more money from manufactunng This disinction was difficult to
mamtain and the case was overruled—see Swift v United States
NLRB v Jones & Laughlin and United States v F W Darby Tum
ber Company [37]

United States v Hudson and Goodwin 11 US (7 Cr) 32 (1812)
Johnson U

The courts of the United States have no common law jurisdiction 1n
cnminal matters that 1s they cannot convict a person of an act
unless the Congress first makes “the act a cnme affix[es] a pumsh
ment to 1t and says which courts have jurisdiction to hear the case
The defendants here had claimed that President Jefferson and Con
gress had made a secret deal with Napoleon planming to give hum
$2000 000 1n return for his making a treaty with Spam There was
no Congressional statute agamst libel” of the President (and given
the 1st Amendment such a statute might have been recogmzed as
unconstitutional even then see New York Tumes v Sullnan) there
fore the defendants commutted no cnme and the court could not
convict them by snventing a cnme  [156]

Unuted States v Lovert 378 US 303 (1946) Black 80

Three government officers Lovett Watson and Dodd had thewr
salartes revoked by Congress cven though the govermment agencies
for which they worked were satisfied with their performance Con
gress provided that they could not be paid unless the President reap-
vointed them to their jobs and the Senate consznted The three sued
for their salaries and the Supreme Court awarded it 10 them holding
that the law taking away thewr salaries was a bill of attainder Their
salaties had been legislated away because they among others had
been called unrepresentative crackpot radical bureaucrats by a
Congressman He also branded them as members of Communist
front To refuse to money for their salanes
was a punsshment without a court trial which 1s the essence of the
prohubition agamnst bitls of attander {561

United Stat s+ Nice 241 US 591 (1916) Van Devanter U

An Act of Congress forbade the sale of liquor to Indians Nice sold
higuor 10 2 member of the Sioux tribe who was under charge of a
United States Indian agent The Umited States held the title to the
fand on which he lived in trust The lower court dismussed Nices
indictment because 1t held Congress to have surpassed its power The
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Supreme Court remnstated the indictment holding that Congress had
the power to repulate commerce with Indians still m a tnbal status
[41]

United States v Price 383 US 787 (1966) Fortas U

Private citizens were convicted of violating a federal statute which
provided penalties for anyone who deprived a person of constitutional
rights The act was murder which 1s a deprivation of the night to hfe
to travel to tnal and to sundry others The indictments were dis
mussed i the lower court on the grounds that a federal law based on
section 5 of the 14th Amendment could only be used agamst state
officials The Supreme Court reversed saying that since 1t was alleged
the individuals here acted 1 concert with the police in denying nghts
they acted under color of state law and this was suffictent state
action for the federal law to be applicable [192]

United States v Proroo 350 US 857 (1955) Per curiam

This was a prosecution for treason Provoo worked for the Japanese
as a soldier The government deliberately brought trial 10 New York
where venue was questionable but justified its actions on the grounds
that there was governmental advantage to a New York federal court
tnal The trial was delayed from 1949 to 1955 while the defendant
remained I prison with no chance to interview possible witnesses
many of whom died during that time A habeas corpus petition was
granted the delay was a denial of the nght to a speedy tnal under the
6th Amendment [152]

Unmited States v Rumely 345 US 41 (1953} Frankfurter 70
Rumely was secretary of an orgamzation which sold political books
He refu ed (o tell Congress the names of those who made bulk pur
chases when he was questioned n connection with lobbying activities
and was convicted under a federal law making such refusals a cnme
The Supreme Court reversed holding that the commutiee was author
1zed only to investigate lobbying activities that the sale of books to
the general public was not lobbying since 1t was not a direct appeal
to members of Congress The Court thus avoided the more serions
question whether an attempt by Congress to inquire 1nto efforts of
pnivate individuals to influence public thinking by the distnbution of
books and periodicals would be constitunonal [27 140}

United States v Vons Grocery Co 384 US 270 (1966) Black 6-2
Vons was the third largest retal grocery chain m Los Angeles and
Shoppmng Bag Food Stores was the sixth The Clayton Act prohibits
mergers which substantially tend to lessen competition but in holding
the merger illegal the Supreme Court concentrated on the fact that the
small groceries were being forced out of business in the area and
that the Sherman and Clayton Acts were enacted in order to prevent
the concentration of economic power [37]

United States v W omen s Sportswear Manufacturery Assoc 336 US
460 (1949) Jackson U
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‘The company sold 80 percent of is production in interstate commerce
It signed a contract 1o employ only umon stitchers who were also

members of a particular trade assoctation The Supreme Court held
the agreement a violation of the Sherman Act since s effect was to
lieslram interstate commerce restrnict competition prices and markets
373

Village of Euchd v Ambler Realty Co 272 US 365 (1926) Suther
land, 63

The Ambler Realty Company owned land which 1t was gomng to save
for industnial development The Village of Euchd passed a zomng
ordinance which restricted the use of the land to residential purposes
The company protested the ordinance on the grounds that it was a
taking of property without due process of law The Supreme Court
upheld the law declaning that the police power of the state could
abate a nwsance and that included the power to zone private land
for the public good [179]

Watkins v Unued States 354 US 178 (1957) Warren CJ 61
Watkins was called to testify as a witness before a House Un Amen
can Activitses which was people alleged
to be members of the Communsst Party Watkins refused to answer
questions about other people he thought had left the Party because
he thought the questions were irrelevant to the subcommittee s bust
ness He was indicted and convicted for contempt of Congress
the Supreme Court reversed The subcomrmittee had given him no
Teason to believe the questions were pertinent to its wnvestigation and
2 Witness can refuse to answer nonpertinent questions Congress does
not have the power to expose for the sake of exposure and the
witness has the night not to speak The conviction was reversed be
cause 1t violated Sth Amendment due process {17]

Weeks v Umited States 232 US 383 (i914) Day U

Weeks was suspected of sending lottery tickets through the mail a
federal cnme He was arrested without a warrant and police officers
Megally searched his home finding incrimwnating papers which they
turned over to the United States marshal Weeks was convicted The
Supreme Court reversed holding that evidence seized contrary to
the 4th Amendment cannot be used in federal tnals {143)

Wesberry v Sanders 376 US 1 (1964) Black 8 1

Georgia voters asserted that within the state the distncts for the
United States House of Representatives were not equal in population
size and that the relative weight of votes must be the same ir each
distnict within the state to be constitutional The Supreme Court
agreed Testing not on the equal protection clause but on Article 1
Section 2 Clanse 3 which says the People shall elect members of
the House *“As nearly as 1s practicable one mans vote in a <ongres
sional election 15 to be worth as much as anothers  [19]

West Virgtma State Board of Education v Barnette 319 US 624
(1943) Jackson 6-3
West Virgmua required all schoolkchildren to recite the pledge of
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alleprance to the flag cach day When Jehovahs Witnesses refused
because their relipon forbade them from taking oathy before images
the students were expelled from school and thetr parents threatened
with prosecution The West Virgima court upheld the law but the
Supreme Court reversed holding the law unconstitutionzl because 1t
was an interference with the freedom of rehgious exercise and of
wpeech [121)

Whimey v California 274U S 357 (19°7) Sanford U

Miss Whitney belonged to the Communist Labor Party and took pant
in the proceedings at one of its mectings She was convicted under
the state cnminal syndicalism act making unlawful any sssociation
with & group which advocates violence or unlawful acts as a meam
of effecing industpal or polncal change The Party debated many
resolutions cathing for political acion but voted down a proposat to
urge the membershp to vote for the Communtst Labor Party at all
elections 1o show its political power Miss Whitney denied that she
had any sntention of violating any known law The Supreme Court
aflirmed the conviction holding the law constitutional even though
it did restnct a night to speak and associate which existed prior 10
the enactment of the statute [127 8)

Waickard v Fburn 317US 111 (1942) Jackson U

Filburn raised a smail amount of wheat on tus farm 1n excess of the
amount allowed under the Agncultural Adjustment Act He used the
excess entirely for his own consumption on the farm for feeding
livestock making flour and for seeding Filbum refused to pay the
fine for growing too much wheat and appealed his conviction The
Supreme Court upheld the fine ruhng that the interstate commesce
power extends even 10 this sitvaton Consumption of wheat on the
farm has a substantial effect on market pric¢s since 2t 18 In compett
tion with wheat which 1s sold If everyone did what Filburn &id
interstate commerce 1n wheat would be senously affected {36]

Wolf v Colorado 338 US 25 (1949) Frankfurter 63
Wolf was convicted of a conspiracy 1n state court largely through
admission of evidence at tnal that would have been madmussible 1n
federal court becavse 1t was ilegally seized The Supreme Court
affirmed the convction Recogmzing that the illegal seizure was a
violation of the 4th Amendment the Court nevertheless refused to
exclude the evidence This case was overruled by Mapp v Ohio when
1t became apparent that exclusion was the anly method to enforce the
core of the 4th Amendment and secure the right of privacy agamst
arbitrary pohce invasion [144]

Wong Sun v Umied States 371 US 471 (1963) Brennan 5.4

Toy was illegally chased into his bedroom handcuffed and arrested
He confessed hus come to the federal narcotics officers and was con
victed The Supreme Court reversed the conviction because the verbal
confession a result of the illegal arrest and search was illegal evt
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dence and its use 1 a federal tnal would be unconstitutional under
the 4th Amendment [1433

Worcester v Georgia 31 US (6 Pet) 515 (1832) Marshall CJ 61
A Vermont missionary resided by authonty of the President in tem
tory granted by the United States to the Cherokees mn Georgia That
state convicted lum for hiving within the terntory without a license
of permit from the governor a state cnme The Supreme Court
upheld the treaties gving the land to the Cherokees therefore the
termitory was not within the junsdiction of Georgra, and the conviction
was unlawful It was this case and related ones which led President
Jackson supposedly to say John Marshall has made his decision now
Tet tum enforce it The treaties were 1gnored and the Cherokees
eventually were forced off their Georga reservations [10])

Yates v United Srates 354 U'S 298 (1957) Harlan 61 (two of the
SIX concurred 1n part and dissented 10 part)

Yates and thirteen others were convicted of violating the Smith Act
which proseribes the comsprracy to advocate the otherthrow of the
government by force The evidence showed they were members of the
Communist Party that they conspired to publish articles run schools
for the indoctrination of teachers who would advocate etc The
Supreme Court reversed the convictions ordening mdictments agamnst
five to be dismissed for lack of evidence and new tnals for the other
tune Narrowing Denms v Umted States the Court ruled that the
Smuth Act does not prohibit advocacy and teaching of forcible over
throw as an abstract principle 1t prohibits advocacy only when it 15
a direct incitement to action implying that a rule agamst advocacy
I the abstract might be unconstitutional Since the jury could not
determine this difference from the judges instructions there was
error and new trials were necessary [130]

M Yk wov Hopkins 118 US 356 (1886) Matthews U

17

B

The equal protection clause applies even to aliens who are discimu
nated aganst by city admimstrative officials who 1 this case gave
licenses to non-Chinese launderers but demied permuts to Chinese
aliens The officials clarmed the Chinese Jaundries were fire hazards
but their buildings were substantially the same as those of people who
had been granted hicenses Convictions for runmng a laundry without
2 license were reversed [182]

Youngstown Sheet & Tube Co v Sauwyer (The Steel Seizure Case)
343 US 579 (1952) Black 63

After the failure of the company and the umon to settle their dif
ferences the President seized the mifls and ordered the workers back
10 their jobs feanng that the stoppage of work would endanger the
war effort 10 korea The Supreme Court ruled that the serzure was
unconstitutional not berg withm the “executive power™ of the Pres
dent disunguishing this case from those n which the President setzed
private property under authonty from Congress {65 6]

poreny
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173 Zorach v Clauson 343 U.S 306 (1952) Douglas, 6-3

New York allowed its schoolchuldren to go outside the schoo! for
religous tnstruction upon the wnitten request of their parents The
released time™ program did not require any public expenditures The

Supreme Court held the law constitutional not a viclation of the free

excreise or establishment clauses of the 1st Amendment No one was
forced to take religious instruction or condemned or nidiculed because
he did not wish to be released from school [119]

RECENT CASES

174 Keyishian v Board of Regents ~—U S —(1967) Brennan 54

The New York Education Jaw in part provided that “a person em
ployed as supenintendent of schools teacher or employee in the public
schools 1 any city or schoal district of the state shall be removed
from such position for the utterance of any treasonable or seditious
word or words or the domg of any treasonable or seditrous act or
acts while holding such positton.” Teachers at the State Umversity
of New York were dismissed when they failed to comply with
procedural requirements and they jomed others in a suit to have the
law declared unconstitutional The Supreme Court agreed and struck
down the Jaws as vague and overbroad. State employment the Court
held cannot be on a pexsons not to ex:mse
his nghe such as an T can
he be scared away from jorning by 2 v:guely worded s'alules (huu
of removal 138 93

175 Sheppard v Maxwell 384 US 333 (1966) Clark 81
Sheppard was convicted of second degree murder In the five months
preceding the tnal the community was subject to a barrage of news
paper stories and editonals accusing him of the cnme and ponting
to damaging evidence that was mever later introduced at trial The
tnal itself had a carmival atmospherc™ and reporters had ecasy
access to lhe jury The jury read and heard commentary highly
The chief and the trial judge
were mvolv:d n an election campaign 1n which the handling and
outcome of the tnal played an smportant part The Supreme Court
reversed the conviction The circumstances of the tral demed the
defendant his night to an impartial jury guaranteed by the 6th
Amendment as made applicable to the states by the 14th [153-4]




APPENDIX

THE CONSTITUTION OF THE
UNITED STATES OF AMERICA

WE THE PEOPLE of the United States in Order to form a more perfect
Union establish Justice insure domestic Tranquility provide for the
common defence promote the peneral Welfare and secure the Blessings
of Liberty 10 ourselves and our Postenty do ordamn and establish this
CoNsTiTuTioN for the United States of Amenca

ARTICLE I

Section 1 All legistative Powers herein granted shall be vested n a
Congress of the United States which shall consist of a Senate and House
of Representatives

Section 2 The House of Representatives shall be composed of Members
chosen every second Year by the People of the several States and the Elec
for3 1n cach State shall have the Qualifications requisite for Electors of the
MOst numerous Branch of the State Legislature

No Person shall be a Representative who_shall not have attawned to the
Age of twenty five Years and been seven Years a Citizen of the United

Mates and who shall not when elected be an Inhabrtant of that State m
%hich be shall be chosen

{Representatives and direct Taxes shall be apportioned among the sev
¢nal States which may be included within this Umon according to their
Tespecve Numbers which shall be deterruned by adding to the whole
Number of feee Persons wmcluding those bound to Service far a Term of

cars and excluding Indians not taxed three fifths of all other Pe sons]
The actual Enumeration shall be made within three Years after the first
Meeting of the Congress of the United States and within every subsequent

¢ of ten Years in such Manner as they shall by Law direct The Num

T of Representatives shall not exceed one for every thirty Thousand, but
£ach State shall have at Least one Representative and until such enumera
tion shall be made the State of New Hampshire shall be entitled to chuse
three Massachusetts eight Rhode Tsland and Providence Plantations one
Connecticut five New York six New Jerscy four Pennsylvania eight Dela
Ware one Maryland six Virmma ten Nosth Carolina five South Carolina
five and Georgra threc

en vacancies happen in the Representation from any State the Exec
thive Authonty thercof shall 1ssue Wits of Election to fill such Vacancies

Note The Constitution and all amendments are given here in their ong
mal form Ttems which have since been amended or superseded arc
bracketed
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The House of Representatives shall chuse their Speaker and other offi
cers and shall have the sole Power of Impeachment

Section 3 The Senate of the Umted States shall be composed of two
Senators from each State [chosen by the Lepmslature thereof] for six
Years and each Senator shall have one Vote

Immediately after they shall be assembled in Consequence of the first
Flection they shall be divided as equally as may be into three Classes
The Seats of the Senators of the first Class shall be vacated at the Exprra
tion of the second Year of the second Class at the Expiration of the fourth
Year and of the third Class at the Expiration of the sixth Year so that
one third may be chosen every second Year [and if Vacancies happen by
Resignation or otherwise during the Recess of the Legslature of any
State the Executive thereof may make temporary Appointments until the
next Meeung of the Legislature which shall then fill such Vacanctes )

No Person shall be a Senator who shall not have attained to the Age
of thirty Years and been mne Years a Citizen of the United States and
who shall not when elected be an Inhabitant of that State for which he
shall be chosen

The Vice President of the United States shall be President of the Sen
ate but shall have no Vote unless they be equally divided

The Senate shall chuse their other Officers and also a President pro
tempore n the absence of the Vice President or when he shall exercise
the Office of President of the Umited States

The Senate shall have the sole Power to try all Impeachments When
sithing for that Purpose they shall be on Oath or Affirmation When the
President of the Umited States 1s tried the Chief Justice shall preside  And
no Person shail be convicted without the Concurrence of two thirds of the
Members present

Judgment m Cases of Impeachment shall not extend further than to
removal from Office and disqualification to hold and enjoy any Office of
honor Trust or Profit under the United States but the Party convicted
shall nevertheless be liable and subject to Indictment Trial Judgment and
Pumishment according to Law

Section 4 The Times Places and Manner of holding Elections for Sen
ators and Representatives shall be prescribed i each State by the Legis-
lature thereof but the Congress may at any time by Law make or alter
such Regulations except as to the Places of chusing Senators

‘The Congress shalf assemble at least once i every Year and such Meet
\ng shall [be on the first Monday 1n December ] unless they shall by Law
appoint a different Day

Section 5 Each House shall be the Judge of the Elections Returns and
Qualifications of its own Members and a Majonity of each shall constt
tute @ Quacum to do Business but a smaller number may adjourn from
day to day and may be auth to compel the of absent
Members 1n such Manner and under such Penalties as each House may

ovide
panch House may deterrine the Rules of its Proceedings punish its
Members for disorderly Behavior and wath the Concurrence of two thirds

expel 2 Member
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Each House shall keep a Journal of nts Procecedings and from ume 0
time publsh the same excepting such Parts as may 1 their Judgment
require Secrecy and the Yeas and Nays of the Members of either House
on any question shall at the Desire of one fifth of those Present be en
tered on the Journal

Nesther House dunng the Sesston of Coungress shall without the Con
sent of the other adjourn for more than three days nor to any other
Place than that in which the two Houses shall be sitting

Scction 6 The Senators and Representatives shall receive a Compensa
tion for their Services to be ascertatned by Law and paid out of the Treas
ury of the Umited States They shall 1n all Cases except Treason Felony
and Breach of the Peace be privileged from Arrest dunng their Attend
ance at the Session of therr respective Houses and in gomg to and re
turning from the same and for any Speech or Debate in either House
they shall not be questioned 1 any other Place

No Senator or Representative shalt during the Time for which he was
¢lected be appointed to any il Office under the Authority of the Umted
States which shali have been created or the Emoluments whereof shall
have been encreased durtng such time and no Person holding any Office
under the Umited States shall be a Member of either House dunng his
Continuance 1n Office

Sectton 7 All Bills for raising Revenue shall onginate 1 the House of
Representatives but the Stnate may propose of concur with Amendments
3% on other Bills

Every Bill which shall have passed the House of Representatives and
the Senate shall before it becomes a Law be presented to the President
©of the United States If he approve he shall sign 1t but 1f not he shall
feturn it with his Objections to that House 1n which it shall have ong
tnated who shall enter the Objections at large on their Journal and pro-
Seed to reconsider it It after such Reconsideration two thirds of that
Honse shall agree to pass the Bill 1t shall be sent together with the Objec
Yons to the other House by which 1t shall hkewise be reconsidered, and
if approved by two thirds of that House 1t shall become a Law But in all
3uch Cases the Votes of both Houses shall be determined by Yeas and
Nays and the Names of the Persons votng for and agamst the Bill shalt

entered on the Journal of each House respectively If any Bill shalf
not be returned by the President within ten Days (Sundays excepted) after
it shall have been presented to hum the Same shall be a Law 1n like
Manner as 1if he had signed 1t unless the Congress by their Adjournment
Prevent its Return m which Case 1t shall not be a Law

Every Order Resolution or Vote to which the Concurrence of the Sen
ate and House of Representatives may be necessary {except on a question
of Adjournment) shall be presented 1o the President of the Unmited States
and before the Same shall take Effect shall be approved by him or beng
disapproved by kum shall be rrpaseed by two thirds of the Senate and
House of Representalives according to the Rules and Limitations pre
scnbed m the Case of a Bill

Section 8 The Congress shali have Power To lay and collect Taxes
Duties Tmposts and Excises 10 pay the Debts and provide for the common
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Defence and general Welfare of the United States but afl Duties Imposts
and Txcines shall be untform throughout the United States

To borrow money on the credit of the United States

To regulate Commerce with foreign Natiom and among the several
States and with the Indian Tribey

To establish a uniform Rule of Naturalization and umform Laws on the
subycet of Bankerupteies throughout the Umited States

To con Money fegulate the Value thereof and of foreign Coin and
fix the Standan! of Weights and Measres

To provide for the P of
rent Coin of the Umited States

To establish Post Offices and post Roads

To promote the Progress of Science and uvseful Arts by secunng for
limited Times to Authors and Tasentors the excluuve Right to their re
spective Wnings and Discovernies

To constitute Trbunals infenior to the supreme Court

To define and punish Piracies and Felomes commutted on the high Seas
and Offenses apainst the Law of Nations

To declare War grant Letters of Marque and Repnisal and make Rules
concermng Captures on Land and Water

To raise and support Armues but no Appropriation of Money to that
Use shall be for a longer Term than two Years

To provide and maintain a Navy

To make Rules for the Government and Regulatton of the land and
naval Forces

To provide for calling forth the Militia to execute the Laws of the Union
suppress Insurrections and repel Invasions

To provide for orgamizing arming and disciphning the Mihua and for
goverming such Part of them as may be employed in the Service of the
United States teserving to the States respectively the Appointment of the
Officers and the Authonty of traiung the Militta according to the discr
phine prescnbed by Congress

“To exercise exclusive Legislation 1n all Cases whatsoever over such Dis
teict (rot exceeding ten Miles square) as may by Cession of particular
States and the acceptance of Congress become the Seat of the Govern
ment of the United States and to exercise like Authonty over all Places
purchased by the Consent of the Legistature of the State 1 which the Same
shall be for the Erection of Forts Magazines Arsenals dock Yards and
other needful Buildings —And

To make alt Laws which shall be necessary and proper for carrymng into
Execution the foregoing Powers and all other Powers vested by this Con
stitution 1 the Government of the United States or n any Department or
Officer thereof

Section 9 The Migration or Importation of such Persons as any of the
States now exising shall think proper to admit shall not be prohibited
by the Congress prior to the Year one thousand eight hundred and eight
but a tax or duty may be imposed on such Importation not exceeding ten
dollars for cach Person

The privitege of the Wnit of Habeas Corpus shall not be suspended uz

the S¢ and cur
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less when in Cases of Rebellion or Invasion the public Safety may re
quire 1t

o Bill of Attainder or ex post facto Law shall be passed.

No capitation or other direct ‘Tax shall be Jaid unless 1n Proportion 1o
the Census or Enumeration herem before directed to be taken

No Tax or Duty shall be Jaid on Articles exporicd from any State

No Preference shall be given by any Regulation of Commerce or Rev
ente to the Ports of onc State over those of another nor shall Vessels
bound to or from one State be obliged to enter clear or pay Duties m
another

No Money shall be drawn from the Treasury but i Conscquence of
Approprations made by law and a regular Statement and Account of the
f‘“lms and Expenditures of all public Money shall be published from
me fo tme

No Title of Nobility shall be granted by the Umited States And no
Person holding any Office of Profit or Trust under them shall without the
Cansert of the Congress accept of any present Emolument Office or
Title of any kind whatever from any king Prince or foreign State

Section 10 No State shall enter into any Treaty Alhance or Confed
tfation grant Letters of Marque and Reprnisal coin Money emmt Bills of
Credit make any Thing but gold and silver Com a Tender sn Payment
of Debts pass any Bill of Attander cx post facto Law or Law impair
ing the Obligation of Contracts or grant any Title of Nobibty

No State shall without the Consent of the Congress lay any Imposts or

‘tties on Imports or Exports except what may be absolutely necessary
for execunng 1t snspection Laws and the net Produce of all Daties and
Imposts flaid by any State on Imports or Exports shall be for the Use
f the Treasury of the United States and all such Laws shall be subject
1 the Revision and Control of the Congress

No State shall without the Consent of Congress lay any duty of Ton
Mage keep Troops or Ships of War 1n time of Peace enter into any Agree
Ment or Compact with another State or with a foreign Power or engage
| War unless actually mvaded or in such imminent Danger as will not
admut of delay

ARTICLE II

Section 1 The executive Power shall be vested in a President of the
United States of Amenca He shall hold his Office dunng the Term of four

‘ears and, together with the Vice President chosen for the same Term
be elected as follows

Each State shall appoint 1n such Manner as the Legislature thereof may
direct a Number of Electors, equal to the whole Number of Senators and
Represetatives tg whick the State_may Ye entilled w the Cangress but
ho Senator or Representative or Persons holding an Office of Trust or
Profit under the Umted States shall be appointed an Elector

¢ Electors shall meet in their respective States, and vote by Ballot

for two persons of whom one at least shall not be an Inhabitant of the
same State with themselves. And they shall make a List of all the Persons
voted for and of the Number of Votes for each which List they shall stgn vaw.
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and certfy and transmit sealed to the Seat of the Government of the
United States directed to the President of the Senate The Presuent of
the Senate shall in the Presence of the Senate and House of Representa
twves open all the Certificates and the Votes shall then be counted The
Person having the greatest number of Votes shall be the President if
such Number be a Majority of the whole Number of Electors appointed
and if there be more than one who have such Majonty and have an equal
Number of Votes then the House of Representatives shall immediately
chuse by Ballot one of them for President and if no Person have a Ma
jonty then from the five hughest on the List the said House shall 1 hke
Manner chuse the Prestdent But in chusing the President the Votes
shall be taken by States the Representation from each State having one
Vote A gquorum for this Purpose shali consist of a Member or Members
from two therds of the States and a Majonty of all the States shall be nec
essary to a Choice In evety Case after the Chowce of the President the
Person having the greatest Number of Votes of the Electors shall be the
Vice President But if there should reman two or more who have equal
Votes the Senate shall chuse from them by Ballot the Vice President ]

The Congress may determine the Time of chusing the Electors and the
Day on which they shall give their Votes which Day shall be the same
throughout the Umted States

No person except a natural born Citizen or a Citizen of the Umted
States at the time of the Adoption of this Constitution shall be ehgible
to the Office of President neither shall any Person be chgible to that Of
fice who shall not have attained to the Age of thirty five Years and been
fourteen Years a Resident within the United States

In Case of the Removal of the President from Office or of his Death
Resignation or Tnability 10 discharge the Powers and Duties of the sad
Office the same shall devolve on the Vice President and the Congress may
by Law provide for the Case of [Removal ] Death Resignation [or mabil
sty both] of the President [and Vice President ] declaring what Officer shall
then act as President and such Officer shall act accordingly until [the Dis
ability be removed or] a President shall be elected

The President shall” at stated Times receive for his Services a Compen
sation which shall neither be encreased nor dimimished duning the Period
for which he shall have been elected, and he shall not receive withm that
Penod any other Emotument from the Umited States or any of them

Before he enter on the Execution of lus Office he shall take the following
Oath or Affirmation —*1 do solemnly swear (or affirm) that 1 will faith
fully execute the Office ot President of the Umited States and will to the
best of my Ability preserve protect and defend the Constitvulion of the
United States ™

Section 2 The President shall be Commander in Chief of the Army and
Navy of the United States and of the Miliia of the several States when
ralled anto the actual Servier of the United States he may require the
Opiron 1n wning of the principal Officer in cach of the executive De
pariments upon any subjct refating to the Duties of their respective Of
fices, and be shall have Power to Grant Reprieves and Pardons for Offenses
agamst the United States except in Cases of Impeachment

He shall have Power by and with the Ad ice and Consent of the Sen
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ate to make Treaties p ovided two thirds of the Senators present concur
and be shall nommate and by and with the Advice and Consent of the
Senate shall appoint Ambassadors other public Mimsters and Consuls
Judges of the supreme Court and all other Officers of the Umited States
whose Appomtments are not heremn otherwise prowided for apd which
shall be estabhished by Law but the Congress may by Law vest the Ap-
pomntment of such nfenor Officers as they think proper in the President
alene 1n the Courts of Law or 1n the Heads of Departments

The President shall have Power 1o fill up all Vacancies that may happen
dunng the Recess of the Semate by granting Commussions which shall
expire at the End of their next Session

Section 3 He shall from time to time give to the Congress Information
of the State of the Union and recommend to their Consideration such
Measures as he shall judge necessary and expedient he may on extraor
dinary Occasions convene both Houses or either of them and m Case
of Disagreement between them with Respect to the Time of Adjournment
he may adjourn them to such Time as he shall think proper he shall re
terve Ambassadors and other public Mimusters he shall take Care that the
Laws be faithfully executed and shall Commission all the Officers of the
United States

Section 4 The President Vice President and all el Officers of the
United States shall be removed from Office on Impeachment for and
Conviction of Treason Brmbery or other high Crimes and Misdemeanors

ARTICLE III

Scction 1 The judicial Power of the Umted States shall be vested
one Supreme Court and 1n such inferior Courts as the Congress may from
time to time ordatn and establish The Judges both of the supreme and
wferior Courts shall hold their Offices durning good behaviour and shall
at stated Times recewve for their Services a Compensation which shall
n0t be diminished duning their Continuance n Office

Section 2 The judicial Power shall extend to all Cases in Law and
quity ansing under this Constitution the Laws of tre Umted States and
Treaties made or which shall be made under their Authority —to all
Cases affecting Ambassadors other public Mimisters and Consuls —to all
Cases of admiralty and mantime Junsdiction —to Controversies to which
the United States shall be a Party —to Controversies between two or more
States [—between a State aud Citizens of another State —] between Cit
zens of different States ——between Cinizens of the same State claiming Lands
under Grants of different States and between a State or the Citizens
thereof and foreign States Citizens or Subjects
Tn all Cases affecting Ambassadors other pubhc Mimsters and Consuls
and those in which @ State shall be Party the supreme Court shall have
ongnal Junsdiction In all the other Cases before mentioned the suprem
Court shall have appellate Jurisdiction both as to Law and Fact with s §
Exceptions_and pnder such Regulations as the Congress shall mahe
The tnal of all Cnmes except in Cases of Impeachment shall L 4y
Juty and such Trial shall be held in the State where the said Crimes Wlalt
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bave been commdied but when rot commutted with & any State he Thal
sBall be a0kt Place or Pla ev a1 the Congrens may by Law Ma ¢ dicecred

Section 3 Treaton agaimt the United Statew, shall cors <t only in levy
ing War againat them or in adhering to therr Faemies g ving them ARt
and Comfort No Peron shall be convited of Treawon unkew o e Tes
gmnny of two Watrenes to the time overt Act, or on Conles 1o ia open

ourt

The Congress shall have power to declare the Pumnhment of Treason
but ro Attaindes of Treasen thall work Corru~tiin of Rood or For
ferture except dunng the Life of the Perion attainted

ARTICLE IV

Section 1 Full Farth and Credie shall &¢ piven in each State to the pub
he Acts Recorde and jud'ual Proceed ngs of every other Suate And the
Congress may by general Laws prescnbe the Manner in whah wch Acte
Records and Proceedings shall be proved and the Ttfect thereof

Scction 2 The Citizens of each State shall be entitked 1o Ml Prvileger
and Immunities of Citizens in the several States

A Peron charged in any State with Treavon Felony of other Crime
who shall flee from Justice and be found in another State shall on demand
of the evecutive Authonty of the State from which he fled be delvered
up 1o be removed to the State having Jurisd tion of the Cnme

{No Person held to Service or Labour in one State under the Laws
thereof escaping inta another shall in Consequence of any Law or Reg
ulation therein be discharged from such Service or Labour bur shall be
delivered up on Claim of the Party to whom such Service or Labour may
be due ]

Section 3 New States may be admutted by the Congress iato this Umon
but no new State shall be formed or erected within the Junsds hon of any
other State nor any State be formed by the Junctron of two or more
States or parts of States without the Consent of the Lepuslatures of the
States concerned as well as of the Congress

The Congress shall have Power 1o dispose of and make all needfu! Rules
and Regulations respecting the Territory or other Froperty befonping to the
United States and nothing in this Constitution shall be so construed as to
Prejudice any Claims of the United States or of any particular State

Section 4 The United States shall guarantee to every State i this Unton
a Republican Form of Government and shall protect each of them aganst
Invasion and on of the Legtslature or of the Executive (when
the Legislature cannot be convened) agamst domestic Violence

ARTICLE V

The Congress whenever two-thirds of both Houses shalt deem 1t nec
essary shall propose Amendments to this Constitution or en the Apph
cauon of the Legislatures of two thirds of the several States shsll call a
< for prop which 10 euher Case shall be
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valid to alf Intents and Purposes as part of this Constitution when rati
fied by the Legwslatures of three fourths of the several States or by Con
venlions in three fourths thereof as the one or the other Mode of Ratifi
cation may be proposed by the Congress Provided that no Amendment
which may be made prior to the Year One thousand eight hundred and
eight shatl in any Manner affect the first and fourth Clauses 1n the Ninth
Section of the first Article and that no State without 1ts Consent shall be
deprived of 1ts equal Suffrage in the Senate

ARTICLE VI

All Debts contracted and Engagements entered into before the Adoption
of this Censtitution shalt be as valid against the United States under this
Constitution as under the Confederation

Thus Constitution and the Laws of the United States Which shall be made
in Pursuance thereof and all Treaties made or which shall be made under
the Authonty of the United States shall be the supreme Law of the Land
and the Judges 1n every State shall be bound thereby any Thing m the
Consttution or Laws of any State 1o the Contrary notsithstanding

The Senators and Representatives before mentioned and the Members of
the several State Legislatures and all executive and judical Officers bath
of the United States and of the several States shall be bound by Oath or
Affirmation 1o support this Constatution but no religious Test shall ever be
's‘l“l':lmd as a Qualfication to any Office or public Trust under the Untted

e

ARTICLE VII

The Rattfication of the Conventions of mine States shall be sufficient for
the Establishment of this Constitution between the States so ratifying
the Same
Doxz 15 Convention by the Unanimous Consent of the States present the

Seventeenth Day of September 1 the Year of our Lord one thousand

%ven hundred and Eighty seven and of the Independence of the United

States of America the Twelfth In Witness whereof We have hereunto

subsenbed our Names

Go WASHINGTON
Preuidt and deputy from Virgima

New Hampshire

JOHMN LANGDON
NICHOLAS GILMAN

Massachusetts

NATHANIEL GORIAM
RUFUS XING
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WM SAML Jonvnoy
FOCLR SHERUEY

Mew Yort

ALTYANDER IAMILTON

New Jersey

WIL LvIveSToN
PAVID BAr MY
WM PATITRON
JONA DAYTON

FPennsyivania

B oTRNELN
ROST MORRIS
TIHOT  FITZSIS(ONS
JAMPS WILSON
THOMAS MIFFUINY
aro. cLYMen
JARED INOERSOLL
GOUV MORMIS

Delaware

aro Reap
JOIN DICKINSON
JACG  BROOM
GUNNING BEDFORD jun
RICHARD BASSETT

Maryland
JAMES MCHENRY

DANL CARROL
DAN of ST THOS JENPER

Virginia
JOHN BL.
JAMES mmson Ir
North Carohna
WM BLOUNT

HU WILLIAMSON
RICHD DOBBS SPAIGHT
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South Carolina

3 RUTLEDGE

CHARLES PINCRNLY

CHARLES COTESWORTH PINCKNEY
PIERCE BUTLER

Georga

WILLIAM PEW
ABR BALDWIN
Attest
WILLIAM JACKSON Secretary

ARTICLES IN ADDITION TO AND AMENDMENT OF THE CONSYITUTION OF
THE UNITED STATES OF AMERICA PROPOSED BY (ONGRESS AND RAT!
FIFD BY THE LECISLATURES OF THE SEVERAL STATES PURSUANT TO
THE FIFTH ARTICLE OF THE ORIGINAL CONSTITUTION

AMENDMENT 1
Congress shall make no law respecting 2n establishment of relimon or
vrohsbiting the free exercre thereof or abndging the freedom of speech

or of the press or the nght of the people peaceably 1o assernble and to
petition the Government for 2 redress of gnevances

AMENDMENT II

A well regulated Miliiz bemg necessary to the secunty of a free State
the night of the people to keep and bear Arms shall not be infringed

AMENDMENT 111

Mo Soldier shall m time of peace be quartered 1n any house without

the consent of the Owner nor 10 time of war but in a manner to be pre
wcnbed by law

AMENDMENT 1V
‘The night of the people to be secure 1n their persons houses papers and
effects agamnst unreasonable scarches and serzures shall not be violated
and no Warrants shalf 1ssge but upon probable cause supported by Oath or
and describing the place 10 be searched and the
Persons of things to be seized

AMENDMENT v
No person shall be held to answer for

a capital or otherwise infamous

tn'*“: ‘““':“ ‘On 3 presentment or indictment of a Grand Jury except in

car namg in the 1and or naval forces or in the Miliia when in actual
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service 1n time of War or public danger nor ¢
for the same offence to be twice put in jeopard
be compelled 1 any crinunal case to be a witn
deprived of Wfe liberty or property without du
pnivate property be taken for public use without 3

AMENDMENT VI

In all criminal prosecutions the accused shall ¢
and public tnal by an tmpartial jury of the Stat
cnime shall have been committed which district <
ascertamed by law and to be informed of the
accusation to be confronted with the witnesses 2
pulsory process for obtaming witnesses 1n his favo
ance of Counsel for his defence

AMENDMENT VII

In suits at common law where the valve 1n ¢
twenty dollars the right of tral by jury shall be
tried by a jury shall be otherwise reexammed m
States than according to the rules of the commor

AMENDMENT VIIT
Excessive bail shall not be required nor exce
croel and unusual punishments inflicted
AMENDMENT IX
The enumeration in the Constitution of certamn 1
strued to deny or disparage others retained by the ¢
AMENDMENT X

The power not delegated to the United States b
prohibited by it to the States are reserved to the S
the people

AMENDMENT XI

The Judicial power of the United States shall not
to any suit n law or equity commenced or prosec
United States by Citizens of another State or by Cut
Foreign State

AMENDMERT X1

The Electors shall meet in their Tespective states
President and Vice President one of whom at }
inhabitant of the same state with themselves the
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ballots the person voted for as President and in distinct ballots the person
voted for as Vice President and they shall make distinct lists of all persons
voted for as President and of all persons voted for as Vice President and
of the number of votes for each which hsts they shall sign and certify and
transmut sealed to the seat of the government of the United States directed
to the President of the Senate —The President of the Senate shall in the
presence of the Senate and House of Representatives open all the certfi
cates and the votes shafl then be counted —The person having the greatest
number of votes for President shall be the President if such number be a
majority of the whole number of Electors appointed and if no person have
sich majority then from the persons having the highest numbers not
¢xceeding three on the list of those voted for as President the House of
R shall choose fy by ballot the President But in
¢hoosing the President the votes shall be taken by states the representation
from each state having one vote a quorum for thus purpose shall consist
of a member or members from two-thirds of the states and a majonty of
all the states shall be necessary to a chotce [And if the House of Repre

sentatives shall not choose a President whenever the nght of chowe shall
devolve upon them before the fourth day of March next following then
the Vice President shall act as President as in the case of the death or other
constitutional disability of the President —] The person having the greatest
number of votes as Vice President shall be the Vice President 1f such
number be a majonty of the whole number of Electors appomnted and 1f
10 person have a majority then from the two highest numbers on the hst

the Senate shall choose the Vice President a quorum for the purpose shall
conust of two-thirds of the whole number of Senators and a majonty of
the whole number shall be necessary to a choice But no person constitu

Lonally mehgible to the office of President shall be ehigible to that of
Vice President of the United States

AMENDMENT XIIf

Section 1 Nesther slavery nor involuntary servitude except as a punish
ment for crime whereof the party shall have been duly convicted shall exist
Within the Umited States or any place subject to thar junsdiction

Section 2 Congress shall have power to enforce this article by appro-
Prate legislation

AMENDMENT XIV

Section 1 All persons born or naturalized in the United States and sub
Ject to the junsdiction thereof are citizens of the Umted States and of the
State wherein they reside No State shall make or enforce any law which
shall abndge the prvileges or smmunities of citizens of the United States
nor shall any State deprive any person of hife hbetty or property without
due process of faw nor deny 10 any person within ats Jurisdiction the equat
Protection of the laws

Section 2 Representatives shall be apportioned among the several States
according to their respective numbers counting the whole number of per
sons 1n cach State excluding Indians not taxed But when the nght to vote
at any election for the choice of electors for President and Vice President
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of the United States Representatives in Congress the Executive and Judi
cial officers of a State or the members of the Legistature thereof s demied
to any of the male mhabitants of such State being twenty-one years of age
and citizens of the United States or m any way abndged except for par
ticipation 1n rebellion or other crime the basis of representation theretn
shall be reduced 1n the proportion which the number of such male citizens
shall bear to the whole number of male citizens twenty-one years of age
m such State

Section 3 No person shall be a Senator or Representative in Congress
or elector of President and Vice President or hold any office cwil or
wulttary under the Umted States or under any State who having previ
ously taken an oath as a member of Congress or as an officer of the
United States or as a member of any State legislature or as an executive
or judicial officer of any State to support the Constitution of the United
States shall have engaged in nsutrection or rebellion agamnst the same or
given aid or comfort to the enermes thereof But Congress may by a vote
of two thirds of each House remove such disability

Section 4 The validity of the public debt of the United States authonzed
by law 1including debts mmcurred for payment of pensions and bounties for
services 1n suppressiag tnsurrection or rebellon shall not be questioned
But neither the United States nor any State shall assume or pay any debt
or obligation incurred 1n aid of insurrection or rebellton agamst the United
States or any claim for the loss or emancipation of any slave but all such
debts obligations and claims shall be held illegal and vord

Section § The Congress shall have power to enforce by appropniate
legislation the provisions of this arucle

AMENDMENT XV

Section 1 The night of ctzens of the United States to vote shall not be
denied or abndged by the United States or by any State on account of race
color or previous condinon of servitude

Section 2 The Congress shall have power to enforce this article by
appropnate legislation

AMENDMENT XVI

The Congress shall have power to lay and collect taxes on mcomes from
whatever source denved without apportionment among the several States
and without regard to any census Or enumeration

AMENDMENT XVII

The Senate of the United States shall be composed of (wo Senators from
cach State elected by the people thereof for six years and ecach Senator
shall have one vote The electors 1n each State shall have the qualifications
requisite for electors of the most aumerous branch of the State legislatures

When vacancies happen 1n the representation of any State i the Senate
the executive authonty of such State shall issue wnits of election to fill such
vacancies Provided That the lepislature of any State may empower the
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exccutive thereof to make temporary appointments until the people fill the
vacancies by election as the Jegistature may direct

Thit amendment shall not be so construed as to affect the election or
term of any Senator chosen before it becomes valid as part of the
Constitution

[AMENDMENT XVIII

[Section t After one year from the ratification of this article the manu
acture zale or transportation of intoxicating hiquors within the importation
thereof mto or the exportation thereof from the Umited States and all
termtory subject to the junsdiction thereof for beverage purpuses 1s hereby
prohibuted

[Section 2 The Congress and the several States shall have concurrent
power to enforce this article by approprate legislation

[Section 3 Tis article shall be inoperative unless 1t shall have been
ratified as an d 1o the C by the the
several States as provided n the Consttution within seven years from the
date of the submission hereof to the States by the Congress]

AMENDMENT XIX

The right of citizens of the United States to vote shall not be demied or
abndged by the United States or by any State on account of sex

Congress shall have power to enforce this article by appropoate
Iepistation

AMENDMENT XX

Section 1 The terms of the President and Vice President shall end at
Toon on the 20th day of January and the terms of Senators and Repre
S¢ntatives at noon on the 3d day of January of the years in which such
terms would have ended if this article had not been ratfied and the terms
of their successors shall then begin

Section 2 The Congress shall assemble at least once 1n every year and
such meeting shall begin at noon on the 3d day of January unless they shall
6y Jaw appomnt a different day

Section 3 If at the time fixed for the beginning of the term o1 the Prest
dent the President elect shall have ded the Vice President elect shall
become President If a President shall not have been chosen before the time
fixed for the begmming of his term or if the President elect shall have
faled 1o qualfy then the Vice President elect shall act as Presideny untt
a President shall have qualfied and the Congress may by law prowide for
the case whetemn neither 2 President elect nor a Vice President elect shall
have qualified declaring who shall then act as President or the manner in
which one who 13 to act shall be selected, and such person shall act accord
ingly unut a President or Vice President shall have quahfied.

Section 4 The Congress may by law provide for the case of the death
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of any of the persons from whom the House of Representatives may choose
a President whenever the nght of choice shall have devolved upon them
and for the case of the death of any of the persons from whom the Senate
may choose a Vice President whenever the mght of choice shall have
devolved upon them

Section 5 Sections 1 and 2 shall take effect on the 15th day of October
following the ratification of this article

Section 6 This article shall be moperative un]ess it shall have been
ratified as an to the by of three
fourths of the scveral States within seven years from the date of its sub-
mussion

AMENDMENT XXt

Secion 1 The h article of to the Ct of
the United States 1s hereby repealed

Section 2 The transportation or importation into any State Terrtory
or possession of the United States for delivery or use theremn of mtoxicating
hquors n violation of the Jaws thereof 1s bereby protubited

Section 3 Ths article shall be noperative unless it shall have been rat
fied as an to by m the several
States as provided in the Conslllullon within seven years from the date of
the submission thereof to the States by the Congress

Note Amendment XXI was not ratfied by state legislatures but by state
conventions summoned by Congress.

AMENDMENT XXII

Section 1 No person shall be elected to the office of the Prestdent more
than twice and mo person who has held the office of President or acted
as President for more than two years of a term to which some other person
was elected President shall be elected to the office of the President more
than once But this Article shall not apply to any person holding the office
of President when this Article was proposed by the Congress and shall not
prevent any person who may be holding the office of President or actmg as
President, dunng the term within which this Article becomes operative from
holding the office of Premdent or acting as President dunng the remamnder
of such term

Section 2 This article shafl be snoperative unless it shall have been raty
fied as an 1o the C by the I of three fourths
of the several States within seven years from the date of its submission to
the States by the Congress

AMENDMENT XX1N

Section 1 The District constituting the seat of Government of the United
States shall appoint n such manner as the Congress may direct

A number of electors of President and Vice President equal to the whole
~ymber of Senators and Representatives 1n Congress to which the District



APPENDIX 275

would be entitled 1f 1t were a State but m no event more than the Jeast
Populons State they shall be 1n addition to those apposted by the States
but they shall be considered for the purposes of the election of President
and Vice President to be electors appomted by a State and they shall meet
in the Distnct and perform such duties as provided by the twelfth article
of amendment.

Section 2 The Congress shall have power to enforce this article by
8ppropnate Jegislation.

AMENDMENT XXIV

Section 1 The nght of citizens of the United States o vote mn any pn
mary or other election for President or Vice President for electors for
President or Vice President or for Senator or Representative 1n Congress
shall not be demed or abndged by the United States or any State by reason
of fature to pay any poll tax or other tax

Section 2 The Congress shall have power to enforce this artcle by
2ppropriate legislation

AMENDMENT XXV

Section 1 In the case of the removal of the President from office or hus
Geath of ressgnation, the Vice President shall become President.

Section 2 Whenever there 1s 2 vacancy m the office of the Vice Prest
dent, the President shall nominate a Vice President who shall take the
©office upan confirmation by a majonty vote of both houses of Congress

Section 3 Whenever the President transmats to the President pro tempore
of the Senate and the Speaker of the House of Representatives his wnitten
declaration that he 15 unmable to discharge the powers and duties of his
office and until he transmits to them a written declaration 1o the contrary
stch powers and daties shall be discharged by the Vice President as Acting
Presdent.

Section 4 Whenever the Vice Preudent and a2 majonty of esther the
prnapal officers of the executive departments or of such other body as
Congress may by law provide transmit to the President pro tempore of
the Senate and the Speaker of the House of Representatives their wntten
declaration that the President 1s unable to discharge the powers and duties
of hus office the Vice President shall immediately assume the powers and
duties of the office as Acting President

Thereafter when the President transmits to the Piesident pro tempore
of the Senate and the Speaker of the House of Representatives his written
declaration that no mability exists he shall resome the powers and duties
©f his office unless the Vice President and a majority of exther the ruincipal
officer of the executive department of of such other body as Congress may
by faw provide transm t within four days 10 the Preudent pro tempore of
the Senate and the Speaker of the House of Representauves their whtten
declaration 1hat the President 1s unatle 1o discharge the powers and dules
of hu office Thereupon Congress shall decide the nsue ssembling within
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48 hours for that purpose if not 1n session If the Congress within 21 days
after receipt of the latter wntten declaration or 1if Congress 1s not in
session within 21 days after Congress 1s required to assemble determines
by two thirds vote of both houses that the President 1s unable to discharge
the powers and duties of his office the Vice President shall continue to
discharge the same as Acting President otherwise the President shall
resume the power and duties of his office
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of any of the persons from whom the House of Representatives may choose
a President whenever the nght of choice shall have devolved upon them
and for the case of the death of any of the persons from whom the Senate
may choose a Vice President whenever the night of choice shall have
devolved upon them

Section 5 Sections I and 2 shall take effect on the 15th day of October
following the raufication of this article

Section 6 This article shall be Inoperative unless 1t shall have been
ratified as an d 10 the C by the 1 of three
fourths of the several States within seven years from the date of s sub-
mission

AMENDMENT XXI

Section 1 The article of to the C of
the United States 1s hereby repealed

Section 2 The transportation or importation into any State Termtory
or possession of the United States for delivery or use therein of intoxicating
Iquors 1n violation of the laws thereof 13 hereby prohubited

Section 3 Thu article shall be moperative unless it shall have been rat1
fied as an to the Cq by n the several
States as provided w the Constitution wathun seven years from the date of
the submussion thereof to the States by the Congress

Note Amendment XXI was not ratufied by state legislatures but by state
conventions summoned by Congress.

AMENDMENT XXII

Section 1 No person shall be elected to the office of the Prendent more
than twice and no person who has held the office of President or acted
as President for more than two years of a term to which some other person
was elected President shall be elected to the office of the Preadent more
than once But this Article shall not apply te any person holding the office
of Preudent when this Article was proposed by the Congress and shall not
prevent any person who may be holding the office of President or acting as
President, dunng the term within which this Article becomes operative from
holding the office of President or acting as President dunng the remainder
of such term

Section 2 ‘This article shall be inoperative unless it shall have been radd
fiedasan 10 the C by the of three fourths
of the several States within seven years from the date of its submisuion to
the States by the Congress.

AMENDMENT XX

Section 1 The District consututing the seat of Government o! the United
States shall appoint 1n such manner as the Congress may dire

A namber of electors of Prendent and Vice President equal ro the whole
-wmber of Sepators and Representatives in Congress to which the Dutrict
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48 hours for that purpose if not 1 session If the Congress within 21 days
after receipt of the latter wntten declaratton or if Congress 15 mot m
sesston within 21 days after Congress 1s requured to assemble determines
by two-thirds vote of both houses that the President 1s unable to discharge
the powers and duties of his office the Vice President shall continue to
discharge the same as Acting President otherwise the President shall
resume the power and duties of his office



Index

Abatement of press 126
Absolute nights 29 117 124 157
Adams John 4 8485 110
Adams John Quincy 170
Admynistrative law 52 54 214
Adrratty
and mant me law 54 86 87 91
nght to jury 162 163
Ahens nights of 42-43 182 183
189

Alimony decree 95
Amending Constitution 98 100
Amendments 116 210
unratified 100
see also specific Amendments
American Revo'ution 4 6 142
Appellate jurisdiction 91
Apportionment
Congressional power to reduce
strength of state s delegation
190 19t
see also Reapportionment
Ansing under meaming of 83 84
Arrest 142 143
it 29
Artrcles of Confederation 5
100 101

Articles of Constitution see
Constitution

Attachment of property 95
Bal 159 160
Bankruptcy 43
Berger Victor L_26
Bill of Rights 107 115

see also specific Amendments
Bills of attainder 56 113
Black Hugo L 158
Borrowing power 3233
Burr Aaron 168 169
Brandeis Lows D 127

Byrd Harry F 67
Cabinet 30 69 71
Case and controversy
defimtion of 82
Censorship 109 132133
Child Labor Amendment 100
Citizenshup 41-43 173 174
Joss of as punishment 160
Cvil arrest 29
Cwil nights
and commerce clause 39-40
see also Due process Equal
protection
Checks and balances 6
Clear and present danger doctrine
127 131
Cleveland Grover 169
Commander in-chief see President
Commerce
prohibitions agamst 40-41
regulation of foreign 41
Commerce clause 33-41 192
Commerce power 181
himutation of 58
Common law 83 84 88 90
162 163
crimes 156
Communsst Party 42 129 131 136
Compact clause 62
Compulsory process clause 157
Confrontation with witness 156
Congress 16 63
adjournment 28
beginming of new term 25
201 202
:xpuluon from 27
egislative mechanr
legrslative power I? xot; 03
prvilege of membery 27
mé°l °2fsmembers 10 pogrlailit



278 UNDERSTANDING OUR CONSTITUTION
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Congressional resolutions 31 32
Congressional salanies 28 29
C see also A ds

specific clauses
amending 98 100
Article 1 16 63
Article 2 64 77 168
Arucle 3 78 93 167
Article 4 94 98
Article 5 98 100
Article 6 100 103
Article 7 103 104
basic principles 6 7
broadness of language 8 9
date took effect 104
drafting of 68
following flag 47
length of 9
Preamble to 13
ratfication of 103 104
signers of 267 269

Constitutional Convention 6
Contract clause 60 61 211

of witness
156 157

Cruel and unusuat punishments
115 160 161

Curfews dunng wartime 47-48

Dallas George M

Dartmouth College 60 61

Debts and contracts of United
States 90 100 191

Demonstrations 134 137

Durect taxes 20 57 196 197

Diversity junisdichion 88 90

Duvorce and full faith and credit
95

Dorr s Rebelion 98
Double jeopardy clause 147 148
Drug addiction 160 161
Due process clauses 112 115
175 181 211
1 cvil proceedings 180 181
in criminal proceedings 150 151
Duties 32 57
Eighteenth Amendment 198 200
Eighth Amendment 159 161
Eisenhower Dwight D 68 69 171
Elastic clause see Necessary and
proper clause
Electoral college 66 67 167 171
206

Electors of president 206

Electric chair constituttonahty of
160

Eleventh Amendment 90 166 167

Emunent domawn 178 179
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Entrapment, 151
Equal protection clause 181 190
2

11

Equity 83 84

nght to jury in 162 163
Establishment clause 118
Evidence

decision for judge 153

exclusion of 143 146
Excessive fines 159 160
Excise tax 32
Executive agreement 72
Executive power 64 76

see also Presidential power
Export tax 57
Ex post facto law 57 113 155
Extradition 96
Federal analogy 188 189
Federal court system 80
Federalism 6 102
Federalist Papers 7 12 97
chc:al Trade Commission 80

£ b

279

to demonstrate 134 137
to petttion 139 140
Free exercise clause 121 122
Fruit of poisonous tree 143
Full faith and credit clause 94 95
General welfare 13 32
Goldwater Barry 68
Grandfatber clause 193
Grand jury clause 146 147
Great compronuse 18
Habeas corpus 55 92
Hamlton Alexander 4 108 110
Harlan John Marshall 184
Harnson William Henry 207
Hatch Act 74 164
Hayden Carl F 24
Holmes Oliver Wendell 86 116
127 177 211
House of Representatives 19 22
power to choose president 170
qualificatrons of members 19 20
Howe Mark DeWolfe 186

of 3
Fifteenth amendment 192 195 207
First amendment 116 140 154

3ze also Freedom
Fifth amendment 146 151
Flag salutng 121
Forfeiture 93
Forum shopping 89 90
Fourteenth amendment 173 191

193 194 195
Fourth amendment 142 146
Fourth branch of government

5154

Frankfurter Felix 112
Franklin Benjamin
Speech to Convention 6
banning of books by 132
Freedom
of associat on and assembly
AR
of press see freedom of speech
of religion 103 117 123 184
of speech and press 44 123 134
184

see Privileges
Impeachment 22 24 25 77 92
Imposts 32
Income tax 196 197
Indians 10 41 82 90
Indirect taxes see also Direct taxes
Injunction 52 53 79
Internat revenue code 197
International law 167
Interstate compacts 62
Jay John 82
Jackson Andrew 10
Yackson Robert

on fallibihity of Supreme Court 9

on interstate commerce 37
Jeflerson Thomas 4 85 117

168 169 214
lohnson Andrew 22 77
Johnson Lyndon B 24 70
08 209

Judges

appointed by President 73
Ieneth of office 80 81
salary not 1o be decreased 81



280

Judicial power 78 79 81 166 167

Junisdicuon 91 92
appellate and onginal 91
of courts 81
Jury night toimpartral 152 153
Jury tral 92
night to 1n avil cases 162 163
night to in cnmunal cases 152
night ton terntories 97
televiston 1n 155

Just compensation, clause 178 179

Kennedy John F 70 72 170
207 209

Kkennedy Robert F 23

Knox Philander C 30

Labor law 37 38 52 54

Labor unions night to sohcit
membership for 135

Lasssez faire philosophy 177

Lame Duck Amendment 201 204

Laws
number of declared unconst
tutional 86

presumption of constitutionahty
124

Law of nations 46
Legislative power 16 18

see also Congressional power
1 etters of marque and reprisal 46
1ibel and stander 131 132
I 1censing

of movies 125

of speech and press 125 127
Lobbying 140
Long arm statutes 180
Loyalty 47-48

oaths 137 139
Liquor prohuibition of 198 200

204 205

Literacy test 195

Madison James 4 85 97 110-11%

Marshall John 10 13 34 50
4 85 101

Mandamus 85

McCarthy Joseph 130
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Membership lists disclosure of
137

Migratory birds 101

Militia 49 141

Masstve resistance programs 186

Morns Gouverneur drafting of
Constitution 103

National Guard 49

Natsonal Labor Relations Board
18 37 38 5254 80

Naturalization 41

Necessary and proper clause
5054 62 87

Nineteenth Amendment 200

Ninth Amendment 163 164

Nixon Richard M 67 170

No preference clause 58

Nondelegabihity doctrine 17

Oaths and affirmations 24 102 103

Qath presidential 70

Obligation of contracts 60 61

Obscemly 132133

One man one vote 187 189

Onginal junsdiction 91

Oswald Lee Harvey 154

Patents 45

Petition right to 139 140

Piracy 45

Pleading the Fifth

Pocket veto 31

Political questions 100 187

Poll taxes 195 206 207

Polygamy 122

Port Authonity 62

Post office 44

Powell Adam Clayton 26

Prayer in schools 119 120

Preamble to Constitution 13

Precedent use of by Supreme
Court 13 14 194 195

Preferred posihion doctnne 124

Presidency succession to 69
202 204 207

President 64 77

Acting 208 210

148 150
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ratified 68

Commander inchief 46 70

date of mauguration 201 202

disability of 208 210

election of 66 67 167 171

expense account 69

form of address 66

lmaton of terms 205 206

oath 70

qualifications 68

salary of 69

veto power of 30
Presdent pro tempore 24
Presidentral electors 66 168 171
Presidential power 70 77

appointment of federal officials

commissioning federal officrals
7

forexgn relations 76
National Guard 97 98
pardon 71

1 75

form of government 97
Restrictive covenant 182
Retroactive law 57 144

Revenue bills 30

Rught to counsel 157 159

Right to privacy 164 211
Roosevelt Franklin D 176 202

Sacrilegious speech 133
Schools

attendance 118
Searches constitutionality of

142 143

Second Amendment 141
Security cases 156 157
Seditious ibel 109 138
Segregation 184 187 212213
Self mcrimination 148 150
Senate 22 25

advice and consent to treaties

172

advice and consent to President s
nominees 72 73

treaty making 66 71 72
Primary elections 193 195
Prior restraint 125 127

vice p

Senators ™
election of 197 198
qualifications of 23

171

Privileges and 95
174 175

Probable canse meaming of
142 143

Protubition 198 200 204 205
Quartering soldiers 141 142
uorum 27
Ratfication
convention method 205
of Consutution 103 104
Reapportionment
of Congressionat districes 19
of state legistatures 92 187 189
213 214
Released ime  1n schools
118 119
Religion restraints on 122 123
Religious tests 103
Reporters of Supreme Court 217

of two from each
state 22 100
Separate but equal 184 186
Separation of powers 6
Seventeenth Amendment 197 198
Seventh Amendment 3-4 162 163
Shays Rebellion 5
Silver platter 145
Sixteenth Amendment 196 197
overruling Supreme Court
decision 167
Sixth Amendment 92 151
Stander see Libel
Slavery 55 96 98 172173
Sovereign immunity 87 90
166 167

Spencer Herbert 177
State action 181 184
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States Twelfth Amendment 167 171
admussion of 96 Twentieth Amendment 201 204
demal of powers to 51 61 62 Twenty Fifth Amendment 207 210
nspection laws 61 Twenty First Amendment 99
police powers of 35 178 204 205
representation 1n Congress Twenty Fourth Amendment

188 189 190191 206 207

State of Unmion message 74 75 Twenty Third Amendment 206

Statute of Treasons 93 Twenty Second Amendment

Steel mulls sexzure of 66 67 205 206

Stone Haclan F 165 Ty{cr John 68 267

punish for speech nghts 7 108
127 134 Unfa\( labor practice 37 38 52

Substantive due process 175 178 Vagueness of statute 138 139

Sunday closing laws 122 123 150 151

Supreme Court 9 13 Van Buren Martin 171

effect of Court packing plan 176 Venue 155
wnterpreter of Constitution 9 13 Veto power of President 30

overruled by Constitutional Vice President 23
amendment 166 167 appointment of 208
overruling d 194 195 1m
reporters 217 successton to presidency 68
Supremacy clause 84 101 174 207 208
186 Vote nghtto 192 195 206 207
Taxmg power 32 57 women s right to 200
Televiston 1n trials 155 Waite Mornson R 175
Tenth Amendment 164 165 Wall of separation 117
Third Amendment 141 War power 4649
Thirteenth Amendment 172 173 Warrants need for 142 143
overruling Supreme Court Warren Earl 185 186
decision 166 167 Washington DC
Titles of nobility 58 59 electoral vote of 65 206
Transportation 35 national capital 49 50
Treason 95 Washington George 205
definition of 93 Webster Daniel
Treaties 71 72 101 102 defending Dartmouth College 61
Tnal see also Jury Wilson Woodrow 68 131 208
place of 155 Wiretapping 145 199
speedy and public 152 Witchcraft trials 4 130
televising of 155 Yazoo land scandal 60

Fruman Harry 8 6466 205 —~Zpning 179 180






